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ized to defend in a suit affecting his trust, may remove the case
into the court which appointed him, on the ground that such a suit
is ancillary to the principal case in which the court has acquired
jurisdiction, and control of the assets or funds in the custody of
its officer. But this rule is not applicable to the case at bar. The
defendant does not derive his authority by an appointment from
this court, and there is no principal suit pending, to which the case
at bar can be related as an ancillary suit. Motion to remand
granted.

CARPENTER v. NOI-tTHERN PAC. R. CO. et at.
(Oircuit Court, D. Washington, E. D. July 25, 189G.)

1. FEDERAL COURT-JURISDICTION-SUIT AGAINST RECEIVER.
An action against a receiver appointed by a federal circuit court, grow-

ing out of the transactions of the receiver or his employlis, being ancillary
to the suit in which the receiver was appointed, is within the jurisdiction
of that court, regardless of the citizenship of the parties, the nature of
the controversy, or the amount involved.

2. SAME-REMOVAL FROM STATE COURT.
'Where an action against a receiver, if originally brought in a federal

court, would have been within its jurisdiction as being ancillary to the
case in which the· receiver was appointed, it may properly be removed to
that court, if first brought in a state court.

Action by M. Carpenter. against the Northern Pacific Railroad Com-
panyand Andrew F. Burleigh, as receiver of said company, to re-
cover damages to less than $2,000, for a personal injury,
originally commenced in the superior court of the state of Washing-
ton for Spokane county, and removed into the United States circllit
court by the defendants. Motion to remand denied.
Frank H. Graves, for plaintiff.
J. M. Ashton and J. R. for defendants.

HANFORD, District Judge. It is conceded that this action, being
againstthe defendant Burleigh in his capacity as receiver of the North-
ern Pacific Railroad Company, under an appointment made by this
court, and the corporation for which he is receiver, is one arising under
the laws of the United States. But the plaintiff disputes the jurisdic-
tion of this court on the ground that the amount involved is less than
the amount required to give the court jurisdiction under the act of con-
gress of March 3, 1887, as corrected and amended by the act of Au-
gust 13, 1888 (1 Supp. Rev. St. U. S. [2d Ed.] 611). If the action might
be considered as an entirely distinct and independent case, and discon-
nected from any other cause within the jurisdiction of this court, the
plaintiff would have to be sustained in his contention. But the case
has grown out of the transactions of the receiver and his employes in
the operation of the railroad, under authority of this court, and the re-
ceiver, in his official capacity as an officer of this court, is called upon
to defend the property in his control and custody. The caSe must,
therefore, be regarded as ancillary to the principal action now pending
in this court, and in which the amount involved is many times greater
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than the amount specified in the statute as essential to jurisdiction.
By a number of decisions of the supreme court of the United States it
has become definitely settled that when a United States circuit court
acquires complete jurisdiction of a suit against an insolvent corpora-
tion, and takes into its custody and control the assets and business of
such a corporation, the jurisdiction of the court embraces not only the
principal cause, but as well all the side issues and branches of the
litigation involving r:ights of the corporation itself or its creditors or
employes, and affecting the administration of the estate. All actions
and proceedings which are ancillary to the principal cause, and which
may be litigated in the same district, are cognizable in a circuit court,
regardless of the citizenship of the parties, the nature of the contro·
versy, or the amount involved. In the opinion of the supreme court
by Mr. Justice Brown, in the case of McNulta v. Lochridge, 141 U. 8.
327-332, 12 Sup. Ct. 13, it is said that "actions against the receiver
are in law actions against the receivership, or the funds in the hands
of the receiver; and his contracts, misfeasances, negligences, and lia-
bilities are official, and not personal; and judgments against him as
receiver are payable only from the funds in his hands." And in the
case of White v. Ewing, 159 U, S. 36-40, 15 Sup. Ct. 1019, the opinion
of the court by the same learned justice asserts that where a circuit
court obtains jurisdiction over an insolvent corporation by the filing
of an original bill and by the appointment of a receiver, "any suit by
or against such receiver, in the course of the winding up of such cor-
poration, whether for the collection of its assets or for the defense of
its property must be regarded as ancillary to the main suit, and
as in the circuit court, regardless either of the citbo;enship
of the parties. or of the amount in controversy. * * *" And
"where an insolvent corporation is placed in the hands of a receiver of
the circuit court, such appointment draws to the jurisdiction of that
court the control of its assets, so far as persons having claims to par-
ticipate in the distribution of such assets are concerned, and that par-
ties must go into that court in order to assert their rights, prove their
demands, and receive Whatever may be due them, or their share or in-
terest in the estate. * * * There is just as much reason for ques-
tioning the jurisdiction of the court in this case upon the ground of
the want of diverse citizenship as upon the ground that the requisite
amount is not involved." The cases of Rouse v. Letcher, 156 U. S. 47-
50, 15 Sup. Ct. 266, and Rouse v. Hornsby, 161 U. S. 588-591, 16 Sup.
Ct. 610, may also be referred to as explaining and amplifying the posi-
tion of the supreme court on this subject. In both cases it is held
that controversies affecting an estate in course of administration may
be litigated in a circuit court of the United States having jurisdiction
and custody of the estate, although such controversies would not be
cognizable therein if the court had not previously acquired jurisdiction
of the estate. It is the doctrine of the supreme court that when a cir-
cuit court of the United States assumes jurisdiction of a litigated
claim against a receiver, the jurisdiction is referable to the main case
in which the receiver was appointed, and in which the court acquired
jurisdiction of the estate out of which such claims are to be satisfied.
Upon this doctrine I rest my decision denying the motion to remand.
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for this action, if it had been originally brought in this court, to re-
cover a sum less than $2,000, would have been cognizable herein as an
action ancillary to the main case in which the defendant Burleigh was
appointed receiver, and I bold that the action is none the less ancil-
lary because commenced in a state court. The parent case would be
removable if it had been commenced in a state court, and the right of
removal extends to and includes all actions and controversies which
are its offshoots, and which must be determined before the receiver
can close his accounts and be discharged from liability. Motion to
remand denied

HUMPHREYS v. THIRD NAT. BANK OF CINCINNATI, OHIO.
(Circuit Court of Appeals, Sixth Circuit. July 8, 1896.)

No. 358.
L REVIEW ON ApPEAL-FINDINGS OF FAOT.

When the finding in the circuit court involves mixed questions of law
and fact, and is general in its form, nothing is open to review in the
circuit court of appeals except the made in the progress of the
trial, the findings being conclusive as to the facts.

S. SAME-ExCEPTIONS.
When a jury is waived in the circuit court, a party wishing' to raise

any question of law upon the merits in the court above should request
special findings of fact, framed like the verdict of a jury, and reserve his
exceptions to those special findings if he deems them not sustained by the
evidence; and if he wishes to except to the conclusions of law drawn
by the court from the facts found he should have them separately stated
and excepted to.

8. ESTOPPEL-EVIDENCE.
An indorser on certain notes made a compromise with the indorsee

by which he gave his notes for a part of the amount due, he to be re-
leased from liability 'on the original notes upon payment of the com-
promise notes at maturity. Held, that evidence that money with which
he made part payments on the compromise notes was borrowed by him
was not admissible on an issue as to whether the indorsee, after ac-
cepting such payments, was estopped to hold him liable on the original
notes.

4. ACCORD AND SATISFACTION.
An indorsee of a note agreed to receive, in compromise of an indorser's

liability thereon, secured notes for a less amount, the indorsee to have
the right, if the compromise notes were not paid when due, to sue the
indorser for the balance remaining due on the original notes, atter ap-
plying thereon the partial payments made on the compromise notes; and
the proceeds of the security given therefor. Held, that the indorsee did
not, by receiving part payments on the compromise notes after their
maturity, waive the right to sue the indorser on the original note. 66
Fed. 872, affirmed.

5. SAME.
Nor did he waive his right to proceed on the original note by failing to

tender back the compromise notes, or the security given therefor.
6. PAROL EVIDENCE__JUDGMENT.

Where the facts do not appear on the face of a judgment, oral evidence
is admissible to show how credits thereon came to be allowed, and what
they were allowed for.

In Error to the Oircuit Oourt of the United States for the Western
Division of the Southern District of Ohio.


