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ly this case comes within the spirit of what }fro Justice Grier said
in Gallatin V. The Pilot, 2 Wall. Jr. 592, Fed. Cas. No. 5,199:
"A sale by the sherifi' confers all the title which the defendants in the execu-

tion have, and is equivalent to their own deed with special walTanty. The case,
then, presents this bare proposition: Can a vendor, for a consideration paid, re-
tain a lien against property which he has thus sold and delivered, in the hands of
his vendee; and that, too, for a debt due by himself to himself? Certainly he can-
not, for where a chattel is sold and delivered to the vendee, the vendor has nei-
ther jus in re nor ad rem; neither property ln or lien on the thing sold. Ad-
mitting there was, as between the partners, a balance in favor of the libel-
ants, and that it would have been a lien inter sese, how could we retain such
a lien on a boat sold by themselves with special warranty?"
In the present case the purchasers of the boat from the company

were mortgage creditors, and, while the transaction was in form a
sale, in substance its purpose was to extinguish and wipe out the
mortgage debt. 'l'his debt was in existence before libelants' serv-
ices were performed. Both by its record and its recital in the con-
veyance of the vessel, the members of the company had notice of
its existence before they performed any part of the work sued for
in this libel. Such being the case, it would be inequitable to per-
mit the partners, as individuals, to wipe out the mortgage, or ac-
quire a lien prior to it for services subsequently performed. In ad-
dition to this, it is to be noted that the facts of this case tend to
show the work was done on the faith of the partnership, rather than
on the security of the boat. Libelants had notice that the boat it-
self was heavily in debt, and must have realized that with the large
mortgage upon her they must rely, not on the mortgaged boat, but
on the successful operation of the partnership for payment of their
wages. On the whole, we are of opinion the work was not done on
the credit of the boat, and on this account, if other reasons were
necessary, the libel could not be sustained. The St. Joseph, Fed.
Cas. No. 12,229, Brown, Adm. 202; The Benton, Fed. Cas. No. 1,334.
The libel was confessedly proper as to some of the libelants who
were afterwards paid, and would have carried costs. Under the
circumstances" a decree will be entered the respondents for
costs.
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AMERICAN MANUF'G CO. V. THE MAVERICK.
HALL et al. V. SAME.

(Dlstrlct Court, E. D. New York. July 17, 1896.)
1. COLLISION-SAIL WITII STEAMER AND Tow.

The fact of having a tow upon a hawser does not absolve a steamer
from the duty of keeping clear of an approaching sail.

2. SAMIll-LIGHTS-EvIDENCE. '
The supposition is not to be indulged that a schooner, in good repair,

and sailed by her master on shares, carried her red light so that it would
show across her bows to a steamer whose course she was approaching
from the port side. An alleged fact of thls character must be clearly
proved, and not presumed.

8. SAME-LIGHTS-CROSSING COURSE8.
The fact that the light of a schooner seen on the port bow of a

steamer (even If it were red, instead of green, as claimed by the steamer's
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officers) did not change Its bearing, held to have been sufficient notice that
the schooner was approaching on a crossing course; and the failure of
the steamer to change course or stop, held to have placed her in fault.

4. TO OALL UP MASTER.
Failure of a competent and experienced mate of a schooner to call

the master from below, when approaching, on crossing courses, a steamer
whose light was clearly seen, held no fault; the duty of the schooner to
keep her course being clear.

5. SAME-CHANGE OF COURSE IN EXTREMIS.
Alleged error of a schooner meeting a steamer, in starboarding instead
of porting, held no ground of liability, where the change was made only
after the steamer's failure to alter her course had produced extreme dan-
ger of collision.

These were two libels for collision, brought, respectively, by the
American Manufacturing Company and by John W. Hall and others,
against the steamship Maverick.
Geo. A. Black, for libelants American M/lnuf'g Co.
Wilcox, Adams & Green, for libelants John W. Hall et aI.
Wing, Shoudy & Putnam,for the Maverick.

BENEDICT, District Judge. These actions are brought to re-
cover damages sustained by the libelants in the total loss of the
schooner Ettie H. Lister and her cargo in a collision with the steam-
ship Maverick, which occurred on the high seas, on the 1st day of
October, 1894. The schooner left New York on that day, bound for
Wilmington. She was sailing at a speed of five knots an hour,
under full sail, with a fair breeze. Her CQl;rse for an hour or so
before the collision had been S. W. i W. The steamer was bound
up the coast to New York, having in tow a barge upon a hawser
1,200 feet long. Her course was N. E., and her speed six knots. The
wind was about west. The night was clear. The steamer made no
changes of course or speed until just before the collision. Then she
starboarded, but struck the schooner in the mizzen rigging on the
starboard side, causing her to sink in a few moments. At the time
of the blow the schooner's helm was hard a-starboard.
Under the circumstances it was the duty of the steamship to avoid

the schooner, and the burden is upon her to explain her failure to
do so. From this burden she is not relieved by showing that she
had a barge in tow. Her main defense is that she saw the schooner's
red light, and did not see any green light on her; that, seeing the
red light only, her master supposed the light to be on a vessel ap-
proaching on a course parallel with his, and, as he was displaying to
her his red light, it was red to red, and he could keep on his course
without danger. In fact, the schooner was approaching the steamer
from the port side on a course crossing that of the steamship, and
her red light, if properly arranged, was not displayed to the steamer.
On the part of the steamship it is contended that the red light of
the schooner was so arranged as to show across her bow, and so
was displayed to the steamer as she approached her. But there is
no evidence to show such an arrangement of the schooner's red light.
The schooner was kept in good repair, and had been in constant em-
ployment. She was sailed by her master on shares, and it would be
so hazardous to sail down the coast in the night with bier red light
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$0 arranged as to show to this steamer across her bows that the
supposition of such an arrangement cannot be indulged in. Such
a fact requires to be clearly proven. It must not rest on supposition.
The failure of the steamer to see the green light on the schooner

is claimed by the steamer to have been caused by the fact that the
schooner did not have a green light burning. Upon the question of
whether the schooner was displaying a green light the steamer pro-
duces many witnesses from the steamer's deck, who were watching
the schooner, and who say that they saw her red light, but no green
light. The proof introduced on the part of the schooner is con-
vincing that her light was set up about 6 o'clock and was then burn-
ing. Of course, the light may have gone out after it was set up,
but there is no direct evidence that it did go out. On the contrary,
the witnesses from the schooner testify positively that it did not go
out until the steamer struck the schooner. The mate of the schooner
testifies that, after the steamer was reported by the lookout, he
went forward and saw the green light burning. The lookout says
that he saw it burning until it was put out by the shock of the col-
lision.
But if, on this testimony, it should be held that the weight of

evidence shows that the schooner failed, by not displaying a green
light, to notify the steamer that she was approaching on a course
crossing that of the steamer, still there is a fact proved by the steam-
er's witnesses which shows her to have had notice that the schooner,
which the captain of the steamship supposed to be on a parallel
course, was in fact approaching on a crossing course. This fact is
that the light which those on the steamer say they saw on the
schooner did not change its bearing. This fact is testified to by
several witnesses from the steamer, and, indeed, is alleged in the
answer. It gave sufficient notice to the master that the schooner
was approaching on a crossing course. The master says he noticed
the fact, but never thought about it, and made no change in his
course or his speed. This was a great fault. Because, after seeing
the light of tl;1e schooner approaching him on his port bow without
change of bearing, he did not stop or change his course, he must be
held in fault, and responsible for the collision which ensued. The
Gray Eagle, 2 Biss. 25, Fed. Cas. No. 5,735. See Mars. Mar. CoIL (2d
Ed.) p. 350.
It remains to be considered whether the schooner was also in fault.

Three faults on the part of the schooner are insisted upon: (1)
Putting up the green light untrimmed; (2) in not calling the master
from below when danger appeared; (3) in putting the helm up, and
keeping it so, in a vain attempt to cross the steamship's bows. As
to the trimming of the light, the testimony is that the light was
trimmed. The lights were not filled that night because they had
been filled since they had been used. There is no evidence that
the lamp was not full of oil. It was put up a little before 6 and
then burned well. The collision occurred a little after 7. It is
highly improbable that the lamp went out in so short a time for
want of oil or trimming. Proving that the lantern was old does not
prove that the light was bad. The lamp had been in constant use
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for many years. On a trip previous some of the plaster of Paris had
come off, causing the light to go out, and it was then repaired. The
presumption is that it was put in good condition. It appears that
the lookout of the schooner was on the sheer pole in the main rig-
ging, just under the green light, shortly before he reported the
steamer, and it is contended that he must have been there to fix the
light. He swears that that was not his object, and that he did noth-
ing to the light. If the light was out, I should suppose the lantern
would have been taken down by this man and relighted. It was
surely a bad place to light a lamp in. There is testimony from the
steamer that, at the time of the collision, the captain of the steamer
sung out to the schooner, "Where is your green light?" The master
of the steamer testifies to this, as do also two seamen from the
steamer. But the two witnesses who confirm the captain did not
come on deck until after the vessel struck. It is most probable, I
think, that this call was after the vessel struck, and it is hardly suffi-
cient to overcome the positive testimony from the schooner that her
light was burning.
The next ground of complaint is that the mate did not call the

master before hestarboarded his wheel. But there was nothing in
the situation that made the presence of the master on deck neces-
sary. The steamer had been seen for some time. It was the duty
of the steamer to avoid the schooner. The schooner's duty was
clear. The mate who was in charge was a competent man, had been
a master himself for many years, and did what the situation called
for. He held his course until the steamer was upon him. When he
starboarded the danger of collision was imminent, and it was plain
that he would run into the tow if he kept his course. The master
of the steamer says the schooner did not change her course until
he saw her on top of him. Then, when it WetS plain that there would
be a collision if she kept her course, he starboarded hard. The
steamship had a tow extending behind her some 1,560 feet. I
am unable to see that it was error to put the schooner's helm to
starboard, instead of to port. In the presence of such a tow, ap-
proaching her course and so near at hand, it was scarcely possible to
clear by porting. On this point the testimony of the master of the
steamer is suggestive. But, if it was a mistake to starboard the
helm, the mistake is t(\ be laid at the door of the steamship, which
held her course until danger of a collision was extreme. The master
of the steamer testifies that he did not change his course until he
was with.in a length of the schooner, arid when he couJd see the
loom of the schoonet"s sails,-when, as he says, the schooner was on
top of him.
None of the faults charged against the schooner appear to me to

be sustained by the weight Of the evidence. Upon the evidence the
steamer seems tome solely responsible for the collision, and she
tuust be held liable for the loss that ensued. Let a decree be entered
in each case in faYor of the libelants, with an order of referenoe to
ascertain the damages.
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HALLAM v. TILLINGHAST.
(Circuit Court, D. Washington, W. D. July 16 1896.)

RBvOVAL Oll' ()AUSES-NATIONAL BANK-SUIT AGAINST RECEIVER.
A. receiver of a national bank, appointed by the comptroller of the cur-

rency, when sued in a state court on a claim of less than $2,000, has no pow-
er to remove the case to a federal court.

Suit by Benjamin Hallam against Phillip Tillinghast, receiver
of the Columbia National Bank of Taeoma, Wash. On motion to
remand to state court.
Lueders & Leo, for plaintiff.
Phillip Tillinghast, for defendant.

HANFORD, District Judge. This is a suit in equity, originally
commenced in the superior court of the state of Washington, for
Pierce county, against the defendant, as receiver of an insolvent
national bank, appointed by the comptroller of the currency. The
object of the suit is to reach assets of an insolvent national bank,
and to establish a claim of priority against the funds of the bank
in the official custody of the defendant as such receiver. The
amount involved is $478.75. The case wa,s removed into this court
by the defendant on the ground that federal questions are inVOlved,
and the defendant has the right to invoke the jurisdiction of the
federal court in all matters of litigation affecting his trust. The
complainant denies the jurisdiction of this court, and has moved
to remand the cause to the court in which it was originally com-
menced. In the cases of Price v. Abbott, 17 Fed. 506; Armstrong
v. Ettlesohn, 36 Fed. 209; and Armstrong v. Trautman, Id. 275,-
and other cases cited as authority by the defendant, the jurisdiction
of the circuit court appears to have been sustained on the ground
that a receiver of a national bank is an officer of the United States,
and in each of the particular cases mentioned was suing under the
authority of an act of congress, and jurisdiction to entertain such
suits is confelTed upon circuit courts of the United States by the
third ,subdivision of section 629 of the Revised Statutes of the
United States. That law, however, by its terms, is a,pplicable only
to cases at common law commenced originally in a circuit court,
and in whIch an officer of the United States is plaintiff. It does
not apply to a"suit in equity, nor to a case in which an officer of
the United States is defendant, and no authority is given to re-
move such Ui case from a state court into a circuit court. This case
is one arising under the laws of the United States, and, if the
amount involved were sufficient, it would be removable under the
acts defining the jurisdiction of the circuit courts, approved March
8, 1875, and March 3, 1887. But the act of March 3, 1875, limits
the right of removal to cas.es where the matter in dispute, exclusive
of costs, amounts to the sum or value of $500; and by the act of
March 3, 1887, the amount necessary to give jurisdiction, and to
entitle a defendant to remove- a cause into a circuit court, is raised
to $2,000. A receiver appointed by a circuit court, when author-
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