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RIDGELY et al. v. FIRST NAT. BANRK,
(Circuit Court, D. Wyoming., July 21, 1896.)

1. CHATTEL MORTGAGE BY FIRM—VALIDITY.
An instrument which on its face purports to be a mortgage of per-
sonal property by a firm, but is invalid as such because not executed by
all the members of the firm, as required by the Wyoming act of 1890,
s not effective in any way, either as conveying the entire interest of the
firm in the partnership property or of the individual members who have
signed it,

2. 8AME—RATIFICATION.
Nor can the instrument be ratified by the partner whose name was
omitted.

8. SaME—RIGHT TO ATTACE.
A purchaser from the mortgagor may attack a mortgage as void be-
cause not properly executed.

This was a case brought by the plaintiffs against the defendant
to recover the sum of $14,000, by reason of the alleged conversion
by the defendant of some cattle belonging to the firm of Montgom-
ery, Swan & Co., a co-partnership, upon which the plaintiffs, at the
time of the alleged conversion, held a chattel mortgage. Some time
in the year 1891, two members of the firm of Montgomery, Swan &
Co. executed a chattel mortgage upon all of the cattle owned by the
co-partnership, to secure a firm indebtedness to the plaintiffs of
$60,000. The members of the firm gigning the instrument were
Montgomery and Brinkerhoff. The third member of the firm, Thomas
J. Swan, did not sign the mortgage, but subsequently attempted to
ratify its execution. At the time the mortgage to the plaintiffs
was executed by Montgomery and Brinkerhoff, the firm of Mont-
gomery, Swan & Co. was indebted to the defendant bank in the
sum of about $13,000, and the bank induced the firm to turn over
to it a sufficient number of the cattle covered by the mortgage to
satisfy its claim against the firm. The plaintiffs thereupon brought
tlﬁis suit to recover the proceeds of the sales of the cattle sold by
the bank.

Burk & Fowler, for plaintiffs.
Lacey & Van Devanter, for defendant.

HALLETT, District Judge (orally). The statute of this state re-
lating to chattel mortgages was enacted in 1890. A long time
prior to that there had been a conflict of opinion in the courts of
the country at large as to the making of chattel mortgages by
co-partnerships; what would be necessary to a valid mortgage;
whether all the members of the co-partnership should sign the in-
strument. In some courts it was held that it was necessary all
should sign. In other courts it was held that only those who were
present when the mortgage was made should sign. In some courts
it was held that a mortgage might be signed by one or more, with
the assent of all. In other courts one or more might sign even
when the others were present and objecting to the making of the
mortgage. It is clear that, in view of the conflict of authority,
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the legislative assembly of this state deemed it wise to declare a
rule in clear and explicit terms; and the language which they used
in section 2 is full and clear in every sense. They declare that each
and every member of the co-partnership shall execute and acknowl-
edge the mortgage or other instrument of that character for and on
behalf of the co-partnership. And, as if this was not enough, they
then state in a proviso that a co-partnership name as mortgagee
may be used without enumerating the members thereof. = And, as if
this was not enough, they declare in section 4 that, although the
mortgage might be taken by the co-partnership in its co-partnerghip
name, it could only be released, satisfied, and discharged, or assign-
ed, transferred, and set over, by all the members of the co-partner-
ship; that is to say, although the mortgage could be taken in the
co-partnership name, when it came to the matter of assignment, and
to the matter of releasing it, discharging it, all members must join
in that act. This is the provision about which there is no room
for discussion. There can be no valid mortgage of co-partnership
property except by an instrument which shall be executed by all
members of the co-partnership. I do not agree with counsel that
an instrument executed by part of the members of the co-partner-
ship may be a mortgage of the interest of those members in the co-
partnership property. In order to have a mortgage of that charac-
ter, it would be necessary that the instrument on its face should
purport to be a mortgage of the interests of the co-partners signing
it. A mortgage which on its face is made to be a mortgage of the
entire partnership property, and is signed by some of the members
of the partnership, but not all, is, in my judgment, under this stat-
ute, a void instrument, of no force and effect, either of the partner-
ship property, or the interest of the persons signing it in the part-
nership property. Sections 5, 6, 7, and 10 of this act provide for
filing for record a mortgage executed under the act, and the effect
of the mortgage which shall not be put on record or filed. A mort-
gage which is made according to the terms of the act, and is not
put on record, is declared to have force and effect as to all persons
acquiring interest in the property with notice of its existence.
When they have not such notice, it shall not be effectual as to them.
In other words, being recorded according to the provisions of the
law, the mortgage is effectual as to all persons. If not so recorded,
it is effectual only as to those who have notice of it. These sections
apply only to those mortgages which are made according to the pre-
ceding sections of the lJaw. If a mortgage be not so made and ac-
knowledged as required in the law, then it cannot have effect in any
way. That I understand to be according to the current of authority.
There may be some difference in the courts of the several states
whether some one of the requirements of the statute may not be omit-
ted, and still the instrument be valid against persons having notice of
it. The courls of Ilinois and Colorado are to the point that all re-
quirements of the statute must be observed in order to affect a per-
son having notice of the instrument. But there are substantial mat-
ters which I think all courts agree must be in the instrument ; must be
observed in its preparation and execution, in order to make a mort-
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gage for any purpose; as, for illustration, in this act (first section),
no instrument ghall operate as a chattel mortgage unless it shall
state distinctly upon its face that it is intended for security, and shall
also stat. the amount for which said instrument is executed. I sup-
pose under this act no instrunient could be regarded as a mortgage if
it should omit such matters of substance; and so as to the other pro-
visions.

In view of all that has taken place with respect to mortgages

made by co-partnerships before the passage of this act, the omission
of the signature of any one of the partmers from the instrument
makes it one which cannot at all be regarded as valid under the act;
and this explains very fully all that needs to be said upon the ques-
tion of ratification. There can be no ratification of such an instru-
ment as this, becanse it was not valid in the beginning. The gen-
tleman whose name was omitted from the instrument (Mr. Swan)
might have completed it at any time by putting his signature to it.
He never could ratify it in any way whatever until his signature
should be put to it. If his name had been signed by one not au-
thorized at the time the mortgage was made, he might afterwards
have ratified the signature, so as to make it his in the beginning,
and in that instance there would have been a ratification. In the
form in which the instrument appears at this time, it was, in my
judgment, incapable of ratification by him, because his signature
was not attached, and a paper afterwards executed by him cannot
be regarded as a ratification.
. As to what was said by counsel as to the position of a creditor
in attacking a chattel mortgage, to the effect that ore must have pro-
cess, and must appear in the attitude of a creditor, I think that ap-
plies to the case of a mortgage which may be recognized as such.
Where it is alleged that the mortgage was fraudulently made, and it
appears upon. its face to be a valid mortgage, the one who attacks it
must be g creditor. If he be a purchaser, he cannot attack it, be-
cause in that case, there being a mortgage which is valid on its face
he stands in the shoes of the vendor. The case cited in 120 U. 8.
566, 7 Sup. Ct. 679 (Bank v. Bates), and several other cases, are of
this class.

I do not think it necessary to quote the authorities cited by coun-
sel. I believe I have examined nearly all of them. The subject
is very clear in my mind as I have expressed it. I do not regard
this mortgage as a valid instrument under the statute for the want
of the signature of Mr. Swan. I think it was never a mortgage
of the co-partnership property, and that it did not convey to the
plaintiffs any interest whatever in the co-partnership property.
I therefore think it my duty to exclude it from the testimony. It
follows that there must be an instruction to the jury to find for the
defendant, and upon that counsel can take a bill of exceptions.
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BALTIMORE & O. R. CO. v. ANDERSON.
(Cireuit Court of Appeals, Sixth Circuit. July 8, 1896)
No. 410.

ProXTMATE CAUSE—RAILROAD CROSSING—DEFECTIVE GATE.

A defect in a gate at a railroad crossing is not the proximate cause of
an Injury received by one who, after passing by the gate, sees a train
approaching, but tries to cross the track, and gets his foot caught, and is
consequently injured by the train.

Error to the Circuit Court of the United States for the Eastern
Division of the Northern District of Ohio.

J. H. Collins, for plaintiff in error.
G. M. Skiles, for defendant in error.

Before TAFT and LURTON, Circuit Judges, and HAMMOND, J.

TAFT, Circuit Judge. The action below was brought by A. H.
Anderson, an infant, suing by his next friend, D. S. Anderson,
against the Baltimore & Ohio Railroad Company, to recover dam-
ages for a personal injury caused, as it is alleged, by the negligence
of that company. The plaintiff was a newsboy in the village of North
Baltimore, Wood county, Ohio. He was 12 years of age, and was
admitted to be a bright boy. The line of the defendant company
passes through this village, and the plaintiff was in the habit of
selling newspapers in and about its passenger station. The main
street of the village crosses the railway track at right angles, a
few feet away from the station. Gates, as required by law, are
placed on each side of the railway crossing, to be lowered on the
approach of trains. An arm of the gate extended across the side-
walk, but this arm was partly broken off. The averment of the
petition with reference to this was as follows:

“Plaintiff avers that at said time and place (that is, of the accident) said
defendant negligently and carelessly permitted and allowed gates (to guard
sald crossing) to be used, which were defective in this, to wit: That the
arms or portion of said gates intended to extend across the sidewalks were
broken off to such an extent that they did not extend more than halfway
across said sidewalks, all of which said defendant well knew, or could bave
known, had it exercised a reasonable amount of care and caution in the
premises. * * * Plaiatiff says that said injuries were caused solely by
and through the carelessness, negligence, and default of said defendant as
heretofore described. and without any fault or negligence of his.”

Upon the statement of the plaintiff it appeared that the accident
was caused in this wise: He had crossed the railway from the
station, to get some newspapers at the post office, and was return-
ing with them. He passed under or by the gate, and had come
within seven or eight feet of the railway track, when he looked up
the track towards the station, and saw a freight train slowly com-
ing towards the crossing. He passed diagonally across the street
and over the track at the middle of the street. As he stepped over
the track, his foot, encased in a new shoe, was caught in a hole in
the boards which were laid between the tracks to permit the pas-
sage of vehicles over them. He struggled to release his foot by



