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“The fact that the patent to this allottee had already been issued did not
abridge the right of the United States to add, with the consent of the tribe,
a new limitation to the power of the individual Indian in respect to alienation.
The land and the allottee were both still under the charge and care .of the
nation and the tribe, and they could agree for still further protection,—a
protection which no individual was at liberty to challenge.” Taylor v.
Brown (Dak.) 40 N. W. 525; Clark v. Libbey, 14 Kan. 435; Eells v. Ross, 12 C.
C. A. 205, 64 Fed. 419.

David Laughton maintained his tribal relations with the Potta-
watomie Indians until the act of congress of 1887 made him a citi-
zen, 24 Stat. § 6, p. 390. He never made the proofs, or became
naturalized, as provided by article 3 of the treaty. Although he
attained his majority in 1874, he was disabled from making title
to this land until he became a citizen.

The defendants contend that the complainant is barred by laches
and estoppel to maintain this suit, and have pleaded the Kansas
statutes of limitation. The proceedings before the probate court
being void, they could not be cured by ratification or waiver. There
being no color of title, the statute of limitation does not apply.
There could be no purchaser in good faith under these proceedings.
McGannon v. Straightlege, 32 Kan. 624, 4 Pac. 1042; Sheldon v.
Donohoe, 40 Xan. 349, 19 Pac. 901; Lindsey v. Miller, 6 Pet. 666.
No laches could be imputed to complainant while under disability
as a tribal Indian. He and his land were under the control of the
government. Wiggan v. Conolly, supra; Eells v. Ross, supra. If
any limitation of the Kansas statutes is applicable, it would be
the general 15-year statute (subdivision 4, par. 4093); but he brought
this suit in seven years after becoming a citizen, so he is within the
time prescribed by that statute.

The complainant is entitléd to the decree prayed for in his bill,

BARROWS v. PEOPLE’S GASLIGHT & COKE CO. et al.
(Circuit Court, N. D, Illinois. December 5, 1895.)

CORPORATIONS—CONSOLIDATION—CONSTRUCTION OF STATUTES.

By the Illinois constitution any section of a statute which is amended
must be inserted at length in the amending act (article 4, § 13); and by
Rev. St. ¢. 181, § 2, any provisions of a later statute which are she same as
those of a prior statute are to be construed as a continuation of such prior
provisions, and not as a new enactment. The general incorporation law
of 1872 contained a section providing, among other things, for the consoli-
dation of corporations of the same kind, engaged in the same general
business, and carrying on their business in the same vicinity, but that no
more than two corporations “now existing” should be consolidated into
one. In 1889, this section was amended by inserting new matter, not ma-
terial here, and, pursuant to the constitutional provision, the whole sec-
tion was repeated. Held, that the words “now existing” were to be con-
strued as referring to the date of the original act, and that a number of
corporations, two only of which were in existence at that date, might be
consolidated under the amended act.

This was a suit in equity by complainant, Barrows, against the
People’s Gaslight & Coke Company and several other corporations
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engaged in the same business. The cause was heard upon & mo-
tion for an injunction pendente lite.

James P, Lowrey and 8. 8. Gregory, for the motion.
William Allen Butler, George Hunt, Adrian H. Joline, and Joseph
A. Griffin, opposed.

SHOWALTER, Circuit Judge. Section 13 of article 4 of the Illi-
nois constitution of 1870 provides that:
“No law shall be revived or amended by reference to its title only, but

the law revived, or the section amended shall be inserted at length in the
new act.”

Section 2 of chapter 131 of the Revised Statutes of Illinois is:

“The provisions of any statute, so far as they are the same as those of any
prior statute, shall be construed as a continuation of such prior provisions,
and not as a new enactment.”

The general incorporation law of 1872 contained a section pro-
viding, among other things, for the consolidation of corporations,
wherein it was said:

‘“That the provisions of this act, in reference to the consolidation of corpora-
tions, shall only apply to corporatlons of the same kind, engaged In the same
general business, and carrying on their business in the same vicinity, and that

no more than two corporations now existing shall be consolidated into one,
under the provisions hereof.”

In 1889 this section was amended by the addition or insertion
therein of certain words not material to the question here. The
language of the old section, including that above quoted, was, as
required by the constitution, repeated in the new, and the sense of
such langunage is not narrowed or limited by the matter added by
way of amendment. According to the statute on construction as
above quoted, the provisions of the old section were not repealed
by implication and re-enacted. They appear to be the law of
1872, and not “a new enactment,” to be read as of the date of the
amendment in 1889.

Other provisions of the statute are as follows:

“Consolidation of one corporation with another shall not affect sults pending

in which such corporation or corporations shall be parties; nor shall such
changes affect causes of action, nor the rights of persons in any particular.”

“In all cases when any company or corporation chartered or organized under
the laws of this state, shall consolidate its property, stock or franchises with
any other company or companies, such consolidated company shall be liable
for all debts or liabllities of each company included in said consolidated com-
pany, existing or accrued prior to such consolidation, and actions may be
brought and maintained, and recovery had therefor, against such consolidated
company.”

Complainant, a creditor of defendant corporations, or some of
them, to the extent of $13,000 out of a total debt of near $22,000,-
000 in bonds not due, but secured by mortgage made subsequently
to the act of 1872 on the property of defendants, wants an injunec-
tion pendente lite to prevent apprehended consolidation, or at-
tempts at consolidation, by defendant corporations, or alienations
by them of mortgaged property. The defendants deny any inten-
tion to alienate, but complainant persists in his contention that
the threatened consolidation is unlawful, and that, if the franchise,



796 75 FEDERAL REPORTER.

authority, or license to be a consolidated corporation is assuned
by defendants, certain property interests in the way of franchises
or easements claimed to be now subject to the mortgage may be
lost or restricted. It is not urged that the security is scant, or,
assuming the threatened consohdatlon to be lawful, that the value
of the total property pledged will be less after the consolidation
than before.

It seems to be the policy of Illinois, as expressed in the statutes,
to permit “corporations of the same kmd engaged in the same gen-
eral business, and carrying on their busmess in the same vicinity,”
—that is to say, corporations which, from the necessity of the case,
are competitors in business,—to consolidate and form one corpo-
ration, The distinction between a consolidation of such corpo-
rations into one corporation, and a combination of the same as sep-
arate concerns into a “trust,” so called, has been declared by the
courts.

It is not contended on behalf of complainant that the defendant
corporations here are not of the same kind, engaged in the same
business, and in the same vicinity. The argument is that under
the amendment of 1889 no more than two of these defendants may
be consolidated, since all were incorporated prior to that amend-
ment, and fall under the description “now existing,” as repeated in
connection with that amendment, which words, it is contended,
must be read as of the date of said amendment. But, as already
intimated, I cannot hold, in view of the statute on construction be-
fore quoted, that the words “now existing,” in the proviso of 1872,
which is merely repeated in connection with the amendment of 1889,
can be read otherwise than as of the former date. I see no reason
why these defendants—since only two were, when the law of 1872
was enacted, “then existing”-—may not be consolidated. I am by
no means certain that any property interest which it was possible
for these defendants, or any of them, to alienate by way of mort-
gage would be destroyed, even if the franchise to be a corporation
should be annulled by a judgment of ouster in the case of each of
these defendants; mor, on the other hand, that under such a mort-
gage as we have here these corporations could not rightfully be
consolidated as against the objection of complainant, even though
such consolidation be an event upon the happening of which some
easement now belonging to one of them, and included within the
general terms of the mortgage, will be extinguished. As to the
matter of transferring or exchanging mortgaged property subject
to the mortgage, I am not referred to any contract or covenant in-
hibiting these defendants. On these impressions of the case, gath-
ered from the oral argument, wherein the serious contention of
complainant was the illegality of the threatened consolidation, I
think the injunction pendente lite must be denied.
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FOSTER v. CHASE et al.
(Circult Court, D. Vermont. August 22, 1896)

KATIONAL BANKS—ASSESSMENTS ON STOCK-—MINORS AS SHAREHOLDERS,

One buying stock in a national bank in the names of his minor children
himself becomes liable to assessment as a shareholder, for minors are in
capable of assenting to become stockholders, 8o as to bind themselves o
the liabilities thereof.

This was a suit in equity by Edwin L. Foster against Henry Chase
and others to recover an assessment upon the stock of a national
bank.

W. L. Burnap, for plaintiff.
W. P. Stafford, for defendants.

WHEELER, District Judge. The defendant bought stock in the
names of his minor children in the First National Bank of Silver
City, N. M., of which the plaintiff is receiver, and this suit is brought
for an assessment upon it made by the comptroller of the currency.
The plaintiff claims that the defendant made himself liable for the
assessment because of the incapacity of his children to take the
stock and make themselves liable for it. He insists that they only
are the shareholders, and liable, if any one is. Assent is necessary
to becoming a shareholder, subject to this liability, in a national
bank. Keyser v, Hitz, 133 U, 8. 138, 10 Sup. Ct. 290. Minors do not
seem to have anywhere the necessary legal capacity for that. The
principles upon which this disability rests are clementary and uni-
versal. 1 Bl. Comm. 492; 2 Kent, Comm. 233. In buying and pay-
ing for this stock, and having it placed on the books of the bank, the
defendant acted for himself; in having it placed there in the names
of his children, as with their assent, he assumed to act for them. As
they could not themselves so assent as to be bound to the liabilities
of a shareholder, they could not so authorize him to assent for them
as to bind them. To the extent that they could not be bound he
acted without legal authority, and bound only himself. Story, Ag.
§ 280. This liability has been sought for defendant to be likened to
that of married women becoming shareholders; but that has been
incurred where, and because, the law of the place authorized them
to become such. Keyser v. Hitz, supra; Bundy v. Cocke, 128 U. S,
185, 9 Sup. Ct. 242. No law confers that capacity upon infants, but
the banking law seems to refer this liability to their estates in the
hands of their guardians. Rev. St. U. 8. § 5152. Decree for plain-
tiff,

FOSTER v. WILSON et al.
{Otrcuit Court, D. Vermont. August 22, 1898.)

NATIONAL BANKs— ASSESSMENT ON STOCK—MINORS A8 SHAREHOLDERA.
A father purchased stock in a national bank in the name of his minox
son. Thereafter the bank failed, and an assessment was made on the
stock, After the assessment, but before suit was brought to recover iy



