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was not a sufficient ratification, unless the directors had knowledge
of the receipt of the money and the benefits arising therefrom. This
remark, however, was extrajudicial, and not required by the facts of
the case; and, until the supreme court shall adjudicate the point, we
think we are at liberty to disregard the obiter dictum, and reach the
conclusion we think warranted by the authorities.

In our opinion, even if the president may not have had authority to
effect the loan, yet when he, in order to conceal his previous embezzle-
ment, deposited the sum to the credit of the bank with its reserve
agent in New York, and it was checked out for the benefit of the bank,
the bank and its board of directors were affected with the knowledge
which Overman, as its president, had of the receipt of the moneys.
Having received the benefit through an agent, it is affected with the
burden of the notice which that agent had of its reception, and there-
fore it became liable for money had and received to its use from the
Dominion National Bank. 'We think the same principle applicable in
this case which was applied in the case of Atlantic Cotton Mills v. In-
dian Orchard Mills, 147 Mass. 268, 17 N. E. 496. In that case the
treasurer of two corporations was a defaulter in both positions. The
defalcations were of long standing, and, to avoid discovery at the an-
nual settlement of the company, he drew checks of the other, and de-
posited them to the credit of one company in bank. On subsequent
investigation, the question was whether the company whose bank ac-
count had been swelled by the checks of the other was a debtor to
the other for the deposits thus made by the common treasurer. It
was held that the company receiving the money, having received it
through the sole agency of the man who knew it to be stolen, could
only take it with the burden of his knowledge. 8o, in this case the
bank, having received the money through the ageney of its president,
could not retain it without assuming the burden of the president’s
knowledge as to how it came to be obtained. We do not see that the
circumstance, in that case, that the treasurer stole the money, and,
in this, that the president obtained it on the false representation
that he was authorized to borrow it for his bank, makes any reasona-
ble distinction between the two cases. The judgment of the court
below is affirmed.
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IxsoLveEsT BANK—FoLLowing TRUST FUNDS.

Plaintiff bank sent a New York draft to the 0. Bank, to be deposited to
plaintiff’s credit; and the C. Bank, which was insolvent, sent the draft
to the N. Bank, in New York, to be deposited to its credit. The N. Bank
applied the draft to reduce a debt due it by the C. Bank, the draft being
paid by the drawees, after some delay, under express directions from
plaintiff, Held, that plaintiff was not entitled to payment of the amount
of the draft by the receiver of the C. Bank as a preferred claim, the
amount of the assets for distribution among creditors not having been in-
creased in that amount by the deposit of the draft.,
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Appeal from the Circuit Court of the United States for the Mid-
dle District of Tennessee.

This was a bill in equity filed by the City Bank of Hopkinsville, Ky.,
agalnst J. W. Blackmore, the receiver of the insolvent Commercial National
Bank of Nashville, to compel the payment of a claim of $5,000 out of
the assets in the hands of the receiver as a preferred claim. The material
facts are not in dispute. Some time before March 25, 1863, the Commercial
Bank had become hopelessly insolvent, through the fraudulent management
of its cashier and managing officer, Frank Porterfield. On March 24, 1893,
the City Bank of Hopkinsville, which had kept an account with the Com-
mercial Bank for several years, sent a draft on Latham, Alexander & Co,,
of New York, to the Commercial Bank, to be deposited to its credit. The
draft reached the Commercial Bank on the morning of Saturday, the 25th. Its
receipt was acknowledged by a letter to the City Bank stating that the draft
had been placed to its credit, The letter reached the City Bank Monday morn-
ing, the 27th. Upon the 25th the directors of the Commercial Bank began
an investigation into the affairs of the bank, and scught the aid of the
other Nashville banks to tide them over what, for a short time, they be-
lieved, would be only a temporary embarrassment. In the afternoon of
that day, after bauking hours, they determined to surrender the bank into
the bhands of the comptroller of the currency, and telegraphed him their
purpose. Meantime they took the bank’s affairs out of.the hands of Porter-
field, cashier, of whose dishonesty they were becoming aware. Before this,
however, Porterfield had sent off, in the Saturday evening mail, the draft
of the City Bank, to be deposited to the credit of the Commercial Bank
in the National Bank of the Republic, of New York. - The bank examiner,
by order of the comptroller, took charge of the Commercial Bank on
Monday, March 27th. On the day before (Sunday) the City Bank learned
that the Commercial Bank was about to be seized by the comptroller, and
telegraphed Latham, Alexander & Co., the drawees of the draft, to stop
payment. The draft reached New York Monday morning, and was credited
by the National Bank of the Republic to the Commercial Bank. When
the draft was presented for payment to Latham, Alexander & Co., payment
was refused, and the draft was protested for nonpayment. The National
Bank .of the Republic had applied the draft, as was intended by Porter-
field, to reduce an indebtedness of the Commercial Bank to it. When pay-
ment was refused on the draft, the National Bank of the Republic at once
began garnishment proceedings, and attached funds of the City Bank in
the hands of Latham, Alexander & Co. and the Western National Bank.
For fear of injuring its credit, and because they were advised that recovery
could be had on the draft, the City Bank directed Latham, Alexander &
Co. to pay it. This was done, and the attachment proceedings were dis-
missed. The City Bank then presented a claim to the receiver for some
$11,465 owing to it by the Commercial Bank, and asked that $5,000 of it,
growing out of the deposit of the draft, should be given priority as a pre-
ferred claim. The receiver refused to allow the claim for $5,000 unless the
claim for a preference was withdrawn. Accordingly, the claim for the
whole amount, without preference, was made and allowed in June, 1893,
and dividends amounting to 55 per cent. of the entire claim have since
been paid to the City Bank. Afterwards, on December 29, 1894, this bill
was filed, seeking the relief stated. The court below held that the com-
plainant was not entitled to priority in respect of the $5,000, and dismissed
the bill.

John Ruhm, for appellant.
J. M. Head, for appellee.

Before TAFT and LURTON, Circuit J udges, and HAMMOND, J.

TAFT, Circuit Judge,. after stating the facts as above, delivered
the opinion of the court,
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The decree of the circuit court must be affirmed. It may be con-
ceded that the circumstances under which the draft was received
by the Commercial Bank, and credited to the City Bank, would jus-
tify the latter in rescinding the contract of deposit, on the ground
of fraud, and that then the City Bank would be entitled to a return
of itg draft. If the draft had come into the hands of the receiver,
therefore, it would have been his duty, and the court below would
doubtless have comvnelled him, to deliver up the draft to the com-
plainant. But the difficulty with the complainant’s position is that
neither the draft nor the proceeds of the draft have come into the
receiver’s hands. The National Bank of the Republic claimed to be
a purchaser of the draft in due course of business, by crediting its
amount upon an account due it from the Commerecial Bank. Wheth-
er this was a well-founded claim in point of law or not, it is not
necessary for us to decide, because the City Bank conceded its
validity, and accordingly directed the draft to be paid. As against
the Commercial Bank or its receiver, the City Bank cannot be
heard to say, then, that the title of the National Bank of the Repub-
lic to the draft was not good against itself, and therefore against the
Commercial Bank. Hence it follows that the credit allowed to the
Commercial Bank for the draft was properly allowed on the books
of the National Bank of the Republic. The sole question is, there-
fore, whether the credit thus secured to the Commercial Bank and
its receiver by the draft entitles the City Bank to take $5,000 out of
the assets held by the receiver. The question must certainly be an-
swered in the negative, in any view which can be taken, unless it
appears that the assets were increased $5,000 by the credit, or
that the claims against them were so decreased that there was
$5,000 more for distribution among those who remained ereditors
after the credit than there would have been had no credit been
given to the Commercial Bank for the draft. This does not ap-
pear. If no such credit had been allowed by the National Bank
of the Republic, it would merely have been a claimant for $5,000
more, and would have been entitled, not to $5,000 in full, but only to
pro rata dividends on that amount. The benefit to the general fund
from the draft, therefore, is limited to the amount of the dividends
payable on $5,000, and that amount the receiver has already allowed
to the City Bank. It has no ground for complaint, therefore. No
authority has been cited to show that a claim founded on fraud is
entitled to a priority over other claims. It is only where, by the
rescission of the contract out of which the claim arises, on the
ground of fraud, the specific thing parted with or its proceeds can
be sufficiently identified to be returned, that fraud seems to give a
priority of distribution. It may not be necessary to show earmarks
upon the proceeds of the thing parted with to justify such a remedy,
but it must at least appear that the funds in the hands of the re-
ceiver were increased or benefited by the proceeds, and the recovery
is limited to the extent of this increase or benefit.

In every case relied on by counsel for appellant, recovery, if de-
creed, was based on the fact that the property in the hands of
the assignee or receiver of the person or bank against whom the
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claim of fraud, right to rescind, and priority of distribution was
made, included in its mass either the very thing parted with or
fts proceeds. Railroad Co. v. Johnston, 133 U. 8. 573, 10 Sup. Ct.
390; Armstrong v. Bank, 148 U. 8. 50, 13 Sup. Ct. 533; Cragie v.
Hadley, 99 N. Y. 131, 1 N. E. 537.

The exact question is discussed with satisfactory fullness in Bank
v. Latimer, 67 Fed. 27; and the necessity for the presence of the
proceeds of the very thing obtained by fraud in the mass of assets
to be distributed is clearly pointed out.

Mr. Justice Bradley, in Frelinghuysen v. Nugent, 36 Fed. 229-
239, describes the growth of the equitable doctrine on this head and
its limits as follows:

“Another difficulty in the complainant’s case is the want of identity of the
property claimed with the proceeds of the money abstracted from the bank.
Formerly the equitable right of following misapplied money or other prop-
erty into the hands of the parties receiving it depended upon the ability
ot identifying it, the equity attaching only to the very property misapplied.
This right was first extended to the proceeds of the property, namely, to
that which was procured in place of it by exchange, purchase, or sale; but
i€ it became confused with other property of the same kind, 80 as not to
be distinguishable, without any fault on the part of the possessor, the equity
was lost. Finally, however, it has been held as the better doctrine that
confusion does not destroy the equity entirely, but converts it into a charge
upon the entire mass, giving to the party injured by the unlawful diversion
a priority of right over the other creditors of the possessor. This is as
far as the rule has been carried. The difficulty of sustaining the claim in
the present case is that it does not appear that the goods claimed-—that is
to say, the stock on hand finished and unfinished—were either in whole or
in part the proceeds of any money unlawfully abstracted from the bank.
On the contrary, the goods and stock on hand were purchased of the other
creditors of Nugent & Co. almost entirely, if not wholly, on credit, and
really stand in the place of, and represent the debts of, the firm due and
owing to said creditors. This is true with regard to all the raw stock
on hand, and with regard to all the stock and materials from which the
manufactured or partially manufactured goods were produced. If any
moneys derived from the bank entered into the latter, they were those
moneys which were regularly drawn by checks of the firm weekly for the
payment of their hands. It seems impossible, therefore, to sustain any
such general charge or trust upon the goods and property of Nugent & Co.
a8 that which has been set up and claimed by the complainant.”

See, also, National Bank v. Insurance Co., 104 U. 8. 68; In re
Hallett’s Estate, 13 Ch. Div. 696.

Counsel for appellant contend that the evidence shows that the
sending of the draft to the National Bank of the Republic had re-
sulted in releasing and returning to the receiver collaterals of more
value than $5,000, and that these must be treated as the proceeds of
the draft. It is enough to say that there is no competent evidence
‘of this in the record. The only foundation for the claim is that the
president of the City Bank testifies that a bank examiner told him
of the return of the collaterals a considerable time after the event,
at a bankers’ convention. This, of course, was hearsay evidence,
and wholly incompetent to prove the fact. Indeed, it was not in-
troduced for that purpose, but only to explain the apparent laches
of the City Bank in making no claim for a preference in accepting
dividends as upon an unpreferred claim, and in not filing the bill
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herein for 18 months after the happening of the fact upon which its
validity depended.

In view of our conclusion upon the merits, we need not consider
the question of waiver and laches, which were also formidable ob-
stacles in the path of complainant to success in this case. The
decree of the circuit court is affirmed, with costs.

FIRST NAT, BANK et al. v. DE PAUW et al,
(Circuit Court, D. Indiana. July 29, 1896.)
No. 9,169,

CoxNSTRUCTION OF WILL—DEFEASIBLE EsTaATE—DEATH WITHOUT ISSUE.

Testator, after having used expressions which, though containing no
words of inheritance, would, standing by themselves, have given a fee-
simple absolute to his two grandsons, added a provision “that the prop-
erty willed by me to the said grandchildren should be held in common,
and, if either of them should depart this life without leaving living is-
sue, then and in that case the survivor, or the heirs of his body, shall
inherit all the property and estate devised to both of them.” Held, that
the latter words referred to a death either before or after testator's
death, and that each grandson took a base or determinable fee, defeasible
by bis death without living issue, leaving the other grandson surviving.

Bill by the First National Bank of Covington, Ky., and others,
against Charles W. De Pauw and others.

On May 30, 1887, Elijah Newland made the following will:

“In the name of God, Amen. I, Elijah Newland, being of sound mind and
disposing memory, do make this, my last will and testament. (1) I commend
my soul to God, who gave it, and my body to the earth, from whence it came.
(2) It is my desire that when I shall depart this life that I may be buried
in a plain, walnut coffin, without any expensive or vain show. (38) I direct
my executors to pay all just debts that may be owing by me. (4) I give and
bequeath to my dearly beloved wife, Margaret Ann Newland, my town resi-
dence in the city of New Albany, on lots as follows: The east thirty-four
feet of lot numbered twelve, the whole of lot numbered thirteen, and the
western six feet of lot numbered fourteen, all in block numbered twenty-eight,
of the White Hill tract, with all household and kitchen furniture; also my
family carriage and borse; also thirty thousand dollars in bonds, stocks,
notes, and mortgages, to be selected by her. (5) I give and bequeath to my
two grandsons, Newland T. De Pauw and Charles W. De Pauw, all my re-
maining estate, real, personal, and mixed, consisting of indebtedness due me
in bonds, mortgages, and notes of hand, and all my lands situate in Floyd,
‘Washington, Lawrence, and White counties, and any lands which may be
possessed by me, and all my chattels upon the farms in Floyd, Washington,
and Lawrence counties. (6) I have heretofore given to Newland L. De Pauw
real estate to the value of ten thousand dollars, and I have given to Charles
W. De Pauw cash to the amount of six thousand dollars. I desire that of the
property devised, C. W. De Pauw should have four thousand dollars, and
that the property willed by me to the said grandchildren should be held in
common, and, if either of them should depart this life without leayving living
issue, then and in that case the survivor or the heirs of his body shall inherit
all the property and estate devised to both of them. (7) It is my desire that,
should my dear wife desire it, that in place of the town residence bequeathed
to her, that she should take ten thousand dollars in stocks or mortgages, etc,,
and that the town residence should, in that case, go to my grandchildren New-
land T. De Pauw and Charles W, De Pauw. (8) I hereby appoint my dear
wife, Margaret Ann Newland, Newland T. De Pauw, and Charles W. De
Pauw executors of this, my last will and testament, and I desire that no se-
curity be required of them or their bonds as executors,

“[Signed] Elijah Newland.”



