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legislation concerning the District of Columbia, thus give extrater-
ritorial immunity from punishment under the police laws of a state.
The supreme court was not obliged to consider this question, be-
cause it held that congress had not by this legislation intended to
give such immunity. In the course of the argument by the attorney-
general, Mr. Wirt, in maintaining the immunity, put this question
to the court:

“The act of May 6, 1796, authorized the commissioners for erecting the pub-
liec buildings to borrow money for that purpose. Would it have been compe-
tent for the legislatures of the states to have impeded this loan by punishing
their citizens for subscribing to this stock?”” 6 Wheat. 437,

To this Chief Justice Marshall answered:

“We readlly admit that the act establishing the seat of government and the
act appointing commissioners to superintend the public buildings are laws of
universal obligation. We admit, too, that the laws of any state to defeat the
loan authorized by congress would have been void, as would have been any
attempt to arrest the progress of the canal, or of any other measure which
congress may adopt. These, and all other laws relative to the District, have
the authority which may be claimed by other acts of the national legislature;
but their extent is to be determined by those rules of construction which are
applicable to all laws, The act incorporating the city of Washington is, un-
questionably, of universal obligation; but the extent of the corporate powers
conferred by that act is to be determined by those considerations which belong
to the case.”

It may well be inferred from this what the same great judge
would have answered to a similar inquiry in respect of the bonds
here in controversy. The division of the powers in the constitu-
tion between the states and the general government is such that
neither the states nor the United States are entitled to impede or
obstruct the exercise of the powers accorded by the constitution
to the other. It was, therefore, held in the Income Tax Case (Pol-
lock v. Trust Co., 157 U. 8. 429, 459, 15 Sup. Ct. §73) that the United
States could not tax the bonds of a municipality of a state, because
it would thereby be interfering with and obstrueting an instru-
mentality of a state government. See, also, Mercantile Bank v.
New York, 121 U. 8. 138, 162, 7 Sup. Ct. 826; U. 8. v. Railroad Co.,
17 Wall, 322, It is difficult to understand why the same principle
does not require that the bonds of the local municipal agents of the
United States should be exempt from taxation by the state govern-
ment. We cannot follow appellants’ counsel in their attempt to
distinguish these cases from the one at bar. We are clearly of the
opinion that the bonds here assessed were exempt from taxation,
and the decree of the circuit court enjoining the collection of the

tax upon them is affirmed, with costs.

CALLSEN et al. v. HOPR et al.
(District Court, D. Alaska. April 3, 1896.)
No. 438,

1. Renterous SooreTiEs—CAPACITY TO BUE. .
Trustees of a nonincorporated religious association have legal capacity

to sue in equity in behalf of such association, if not as trustees as mem-
bers thereof.
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2. EQuiTY JURISDICTION—REMEDY AT LAW.
Where there is no plain, adequate, and complete remedy at law, equity
may be invoked. Held, in this case, upon the allegations of the bill,
that a suit in equity will lie for want of such remedy.

8. Jupricrarn Norice.

Where, as in this case, the bill alleges a fee-simple title to real estate,
derived from Russia prior to the treaty of cession of 1867, the court will
take judicial notice of such treaty, and of the protocol of transfer and
the property inventories and map of New Archangel, or Sitka, thereunto
attached, and made a part of such protocol, and executed by the com-
missioners appointed by Russia and the United States to make the formal
transfer of Alaska.

4. AvLasEAN LaNDs—ExcEPTIONS TO THE TERRITORY CEDED.
Lands granted in fee simple by Russia prior to the treaty did not pass
to the United States.

b. SaME—NONUSER OF SUCH LANDSs,

A want of continuous occupancy and user on the part of persons hold-
ing such title will not render such lands a part of the public domain
of the United States, so as to subject them to possession and occupancy
by citizens of the United States adversely to the owners of the fee.

8. INJUNCTION.

This court will protect the possession of the owners of such fee, such
protection being among the obligations assumed by the United States
under the treaty; and injunction may be invoked to restrain intrusion
thereon.

This is a bill in equity by Peter Callsen and others, for the Congre-
gation of the Lutheran Church of Sitka, against Percy L. Hope and
others, for a decree of perpetual injunction, restraining the defend-
ants from placing structures or exercising possessory rights on lot
No. 33, of the town of Sitka, as marked in the inventories and des-
ignated on the map attached to and made a part of the protocol of
transfer of Alaska from Russia to the United States. The defend-
ants interposed a demurrer, the pomts of which are stated in the
opinion.

J. F. Maloney (substituted for Lytton Taylor), for plaintiffy
Burton E. Bennett, for defendants.

DELANEY, District Judge. The grounds of this demurrer are
(1) that the plaintiffs have not legal capacity to sue; (2) that several
causes of suit have been improperly united; (3) that the bill does
not state facts sufficient to constitute a cause of suit. v

Upon the first cause of demurrer it is contended that, inasmuch as
ithe Congregation of the Lutheran Church is nonincorporated, as dis-
closed by the bill, it can obtain no standing as a party in court, and
that its trustees have not capacity to bring this snit. I do not
think this contention can be sustained. Stripped of its surplusage,
it appears by the bill that there is a voluntary religious association
at Sitka known as the Congregation of the Lutheran Church; that
such congregation has been in existence for a long term of years, be-
fore and since the transfer of Alaska from Russia to the United
States; that the parties bringing this guit are members and trus-
tees of said congregation; that prior to the treaty of cession and the
transfer of the territory the said congregation became the owner in
fee by grant from Russia of lot No. 33 of the town of Sitka, as marked
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in the inventories and designated on the map attached to and made
a part of the protocol of transfer; that upon the transfer of the ter-
ritory from Russia to the United States the commissioners of the
two governments appointed to effect the transfer issued to the said
congregation a certificate of title in fee simple to said lot, a copy of
which certificate is set out in the bill; that the church building lo-
cated on said lot, and for a long term of years occupied by said
congregation as a place of worship, has fallen into decay,.and some
vears since was removed from said lot; that no new structure has
been erected in its place; that there is at present no pastor of said
congregation; that there are members thereof still residing in Sitka,
and that the congregation has never disbanded; that the defendants
have entered upon said lot, and commenced the erection of a structure
thereon, adversely to said congregation. The bill prays relief by
way of perpetual injunction. The question of legal eapacity of the
plaintiffs to sue has been settled by the supreme court of the United
States in Beatty v. Kurtz, 2 Pet. 566, wherein the facts presented
are very similar to those of the case at bar. TIndeed, with the single
exception that in the case cited the lot in controversy had been set
apart for the benefit of the Lutheran Church of the city of George-
town, Md., by the original owner of the fee, who had platted an addi-
tion to said city, and had marked on the plat the lot of ground in
controversy “For the Lutheran Church,” but had made no convey-
ance, the facts in the case now here and in the one above cited are
substantially the same. Mr. Justice Story, delivering the opinion
of the court in the case cited, said that, while it was not necessary to
decide the point as to whether trustees of a voluntary religious as-
sociation have legal capacity to sue as such, as persons belonging to
such a society, and having a common interest, they may sue in be-
half of themselves and others having the like interest, as part of the
same society, for purposes common to all and beneficial to all. The
doctrine here laid down has been adopted by the supreme court of
the state of Oregon in the case of Trustees v. Adams, 4 Or. 77.
These cases sufficiently determine the law, and our equity jurispru-
dence would be faulty, indeed, if its doors were closed against parties
seeking to reach the forum of the court with a case like that pre-
sented by this bill.

Upon the second proposition—that two causes of action have been
improperly united—counsel for defendants makes no serious conten-
tion, and there is nothing in the bill to warrant it.

TUpon the third cause of demurrer defendants’ contention is that
equity cdnnot be invoked, for the reason that the plaintiffs have a
plain, adequate, and complete remedy at law; and it is further urged
that the lot of ground in question passed to the United States under
the treaty, and that, if it did not, inasmuch as it is no longer occu-
pied for church purposes, or as a place of worship, any title thereto
derived from Russia is forfeited, and the lot has become part of the
public lands of the United States, and subject to occupation and pos-
session by citizens of the United States as such. I do not think
these positions can be maintained. Granted that ejectment will
lie upon the facts as stated in the bill, would that action afford the
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plaintiffs a plain, adequate, and complete remedy? I think not.
Equity will not sit by and permit an intruder upon lands belonging
to another to use, occupy, and enjoy the same, and possibly divert
them from the purposes of the real owner, or perhaps impair and de-
stroy them for the uses designed by him, while he is seeking to es-
tablish and enforce his rights in a court of law. Defendants, at
the time this bill was filed, and the temporary restraining order is-
sued, were erecting a structure on this lot adversely to the plaintiffs.
Unless restrained by equity, they could proceed with the completion
-of this structure, use it, rent it, occupy it, or put it to such purposes
as they might see fit, while the action at law was being carried for-
ward to judgment and execution; and, before the rights of the plain-
tiffs herein could be adjudicated in ejectment, a saloon or a dance
house might be in operation upon a lot cf gruund belonging to an
Evangelical church. It is most certainly one of the functions of
equity to afford parties litigant of the character of the real plaintiffs
in interest in this suit a remedy against such things as these.

The contention that the lot passed to the United States under the
treaty, or has since become public lands by reason of nonuser for
church purposes, leads to an investigation of the terms of the treaty
and the contents of the protocol of transfer; and, as the conclusions
the court has reached in relation thereto affect quite a number of
land titles in this district, and may prove decisive of this case, the
court has deemed proper to state somewhat fully the determination
reached upon these questions. Under the constitution of the United
States (article 6, par. 2), all treaties made or which shall be made
under the authority of the United States are the supreme law of the
land; and courts take judicial notice of them. This court will there-
fore take judicial notice of the treaty of March 30, 1867, between
Russia and the United States, ceding -the territory of Alaska from
the former government to the latter; and will also take judicial no-
tice of the protocol of transfer of October 18, 1867, and the inven-
tories of property, the map of New Archangel, or Sitka, attached to
and made a part of such protocol,—all of which were executed by
the commissioners appointed by the high contracting powers to the
treaty to effect such transfer. Article 6 of the treaty, among other
things, provides that:

“The cession of territory and dominion herein made is hereby declared to be
free and unincumbered by any reservations, privileges, franchises, grants, or
possessions by any associated companies, whether corporate or incorporate,
Russian or other, or by any parties, except merely private individual property
owners; and the cession hereby made conveys all the rights, franchises, and
privileges now belonging to Russia in the said territory and dominion and the
appurtenances thereto.”

It would be utterly inconsistent with well-authenticated histor-
ical events, as well as with the time-honored policy of the Russian
government upon religious matters, to assert that the term “as-
sociated companies,” used in the section of the treaty just quoted,
has reference to any religious association. Not long after the dis-
covery of the Aleutian chain of islands and the main continent of
North America, by Bering, in 1741, the large profits derived from
the fur trade became generally known throughout the empire, and
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numerous expeditions, fitted out by single individuals as well as
associated companies, were organized for the purpose of carrying
on this traffic in the newly-discovered country; and after the dis-
covery of the seal islands in Bering Sea by Prebylof, in 1786, such
companies grew quite formidable in their rivalry for the possession
of the northwest coast of North America, now comprising the ter-
ritory of Alaska. The more important of these were consolidated
in 1799, and a charter was granted by the crown to the Russian-
American Company, under which said company asserted and main-
tained occupancy of the Russian possessions in America until the
time of the treaty and transfer. In the light of these historical
facts it is perfectly clear that the intention of the high contracting
powers, as expressed in the portion of the treaty above quoted, was
to extinguish all the reservations, privileges, franchises, grants,
and possessions of said corporation, or other companies or parties,
carrying on business within the limits of the territory ceded, and
not to affect private individual property rights theretofore granted.
It is also manifest from the concluding words of the section quoted
that Russia ceded only that which belonged to the empire at the
time of the treaty; and it is by no means certain that under the
doctrine of vested rights, which, since the decision of the supreme
court of the United States in the Dartmouth College Case, 4
‘Wheat. 518, presented with such great intellectual power by Mr.
‘Webster, has found a secure lodgment in our law, fee-simple titles
antedating the treaty would not be sustained, without the excep-
tion referred to. Further than this, and notwithstanding the ex-
istence of an established church—the Greco-Russian—in Russia,
the settled policy of that government for a long period of years has
been to foster and protect among its people religious associations
and organizations of every known shade of belief or doctrine; and
within the limits of the empire, from the Arctic Ocean to the Chi-
nese border, and from the North Pacific to the Baltic Sea, may be
found congregations whose members are believers of every known
religious doctrine and form of worship, from the faith of Islam and
Mohamet to the Catholic creeds and high-sounding liturgies of the
Greek and Roman Churches; all enjoying the.protection, if not
the patronage, of the crown. Among these the membership of the
Lutheran denomination ranks next in numbers to that of the estab-
lished church, and the population of the Baltic provinces and Fin-
land are almost entirely Lutheran. The reasons for this policy are
not far to seek, as it is one which must inevitably bind to the auto-
crat adherents of all the different denominations thus fostered and
protected by the sovereign head of the empire. It would not only
be unjust, but utterly contradictory to this long-continued policy
of the czar, to hold that in granting the territory of Alaska to the
United States, Russia intended to transfer, with the territory ceded,
- the title to church property theretofore granted by that govern-
ment. It follows, therefore, that in construing the portion of the
treaty cited, church property must be held to be “private individual
property,” falling within the exceptions of the treaty; and this
view is sustained by the protocol, inventories, and map.
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Article 4 of the treaty provides that each of the parties thereto
shall appoint “an agent or agents for the purpose of formally deliv-
ering * * * the territory, dominion, property, dependencies,
and appurtenances ceded,” and in pursuance of this stipulation
Russia appointed Capt. Alems Pestchouroff, of the imperial navy,
and the United States appointed Gen. Lovell H. Rousseau, of the
United States army, as such agents or commissioners to effect the
formal transfer of the territory, who repaired to Sitka and on the
18th day of October, 1867, completed the transfer and executed the
protocol thereof. For the purpose of settling the title as to pri-
vate individual property, excepted by the treaty from the territory
and dominion ceded, they, with the assistance of Prince Dmitry
Maksoutoff, governor of the Russian colonies in America, made or
caused to be made inventories and a map of New Archangel, or
Sitka, showing by numbers all property holdings, public and pri-
vate, in that town. These inventories consist of (a) public property
passing to the United States under the treaty; (b) property of the
Greco-Russian Church; (c) fee-simple titles, with the names of per-
sons holding the same, who were furnished with certificates there-

(@) dwelling houses, establishments, and lots of ground held
by possessory rights only. These inventories and the map were at-
tached to and made a part of the protocol of transfer. By them lot
No. 33 is designated as the property of the Congregation of the
Lutheran Church, and appears in the inventory of fee-simple titles,
as is alleged in the bill in this case, and as appears by the certificate
of such title executed by said commissioners and authenticated by
said governor, a copy of which is set out in the bill. From these
facts, derived from a public document of the very highest order, of
which this court is bound to take judicial notice, the conclusions
are irresistible that this lot falls within the exceptions provided for
by the treaty; that the title thereto never became vested in the
United States; and that the Congregation of the Lutheran Church
holds the absolute and indefeasible title in fee simple of said lot of
ground, as granted to it by Russia. No title thereto can be ob-
tained except through said congregation, and a failure to use and
occupy the lot for church purposes will not divest the congregation
of its title. The lot, therefore, is not open to possession and occu-
pancy as public lands of the United States.

Among the considerations moving between the high contracting
powers to the treaty are the exceptions to the cession of territory
and dominion granted. Following its long-established policy on
religious matters, Russia desired to protect the Congregation of the
Lutheran Church, with others to whom title to lands in Alaska had
been given, in the enjoyment of the property so granted, and the
United States acceded to that desire. Treaty, art. 3. Our gov-
- ernment therefore is bound upon its national honor to maintain
in good faith these stipulations of the treaty by sustaining the
fee-simple titles set forth in the protocol, including that of the Con-
gregation of the Lutheran Church, and by protecting the holders
of such titles in the enjoyment of the property so granted. This
court will certainly not assume the responsibility of placing the

1
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government of the United States in the position of having violated
these treaty obligations. The demurrer, therefore, is overruled,
with 20 days to answer, and the temporary restraining order is
continued pendente lite.

DEGRAUW v. ATTRILL et al.
(Circuit Court, B. D. New York, June 29, 1896.)

ABATEMENT—ANOTHER SuiT PENDING.

A suit to foreclose a mortgage was brought against the mortgagor, A.,
who was the owner of the equity of redemption, and others. There-
after A.'s right was sold on execution against him, and became the prop-
erty of G.; and after A.s death the suit was not revived against his
personal representative, nor were his heirs or G. made parties. Held,
that such suit was not one for the same relief as a subsequent suit for
foreclosure against G., and hence its pendency did not affect the right
to bring the latter suit.

Bill by Aaron A. Degrauw against Helen F. Attrill and others.

Edward 8. Clinch and John E. Parsons, for plaintiff.
Maxwell Evarts and Benj. F. Tracy, for defendants.

WHEELER, District Judge. This bill is brought to foreclose a
mortgage made by Frederick A. Phipps to Alonzo B. Wright, and
assigned to the plaintiff. The defendants Isaac E. Gates and El
len H. Gates, his wife, have pleaded the pendency of a former suit
to foreclose this.mortgage, in bar of this suit, and the plea has been
traversed. The proofs show that a suit was brought in the name
of the mortgagee, to foreclose this mortgage against the mortgagor,
and Henry Y. Attrill, owner of the equity of redemption, and oth-
ers; that Attrill’s right was sold on execution against him, and has
thereby come to Isaac E. Gates; that Attrill had died, and the suit
had not been revived against his personal representative, nor had
his heirs or Gates been made parties, or other proceedings been had
advancing it. The question is whether these facts sustain the issue
joined upon the plea, on the part of these defendants, that “there
" now is a former cause pending for the same cause of action alleged
in the bill of complaint herein, and praying the same relief.” The
cause of action there does include the foreclosure of the same mort-
gage; but to be the same cause of action for the same relief, in
the language of the pléa, it must be not only for the foreclosure of
the same mortgage, but for its foreclosure for and against the same
parties. The plaintiff is said to have been the owner of the mort-
gage before, and to have prosecuted the former suit for his own
benefit, in the name of Wright, which may be, and probably is,
true. If so, the suit for equitable relief should, seemingly, have
been brought in his own name, as equitable owner; but, if brought -
by him in the name of the legal holder, he would be the real party,
and be bound by the proceedings. If not so, and he purchased
pendente lite, he would have the same right to prosecute, and
would be likewigse bound. 8o, the plaintiff’s side in this suit is
the same as that in the former suit, when this suit was brought,



