
HUGHES V. GREEN. 693

defendant, he could have reduced it to writing before beginning this
suit. If, after this suit was begun, he found that the defendant was
determined to go on in the district court of Pitkin county, he could
have dismissed this suit. The bill will be dismissed without preju-
dice, each party paying his own costs.

HUGHES v. GREEN et at
(Circuit C<!urt, D. Colorado. July 29, 1896.)

No. 3,414.

8'I'ATE AND FEDERAL COURTS-ELECTION.
A nonresident, who has elected, under Act 1887, § 2 (25 Stat. 434), to

bring suit in a state court, cannot thereafter dismiss such suit without
the consent of the defendants therein, and then bring suit in a federal
court.

H. M. Orahood, for complainant.
T. A. Green, per set

HALLETT, District Judge (orally). No. 3,314-Felix T. Hughes
against Thomas A. Green and others-is a bill to foreclose a mort-
gage on mining property situated in Pitkin county. No. 8,313 was a
bill for the same cause of action by Felix T. Hughes against Thomas
A. Green only, filed in this court October 23, 1895, and dismissed ant
of this court May 15, 1896, during the present term. 75 Fed. 691. The
last-mentioned suit was dismissed on the ground that complainant
had another suit for the same cause then pending in the district court
of Pitkin county, which was brought July 12, 1895. Since the begin-
ning of the first suit in the district court of Pitkin county, and at that
time, complainant was a citizen and resident of the state of Iowa,
and respondent!' were, and still are, citizens and residents of the state
of Colorado. The suit brought in the district court of Pitkin county
could not be removed into this court by the complainant under section
2 of the act of 1887 (25 Stat. 434). Having made his election between
the state and federal courts on the 12th day of July, 1895, by bringing
suit in the district court of Pitkin county, the complainant was not at
liberty thereafter to change his forum in respect to the cause of ac-
tion in that suit. For that reason the bill filed in this court at a
later date was dismissed. After the dismissal of 8,318 in this court,
and on the 29th day of May, 1896, complainant went before the dis-
trict court of Pitkin county, and dismissed his bill out of that court.
Respondents deny that the dismissal was effective, because they :,lay
that it was made contrary to the provisions of section 166 of the Code
of Procedure of the state. A cross complaint had been filed in the
cuuse, and no dismissal could be made without their consent. '.rhey
have appealed from the order dismissing the cause, and the appeal is
now to be heard in the conrt of appeals of the state. Afterwards,
dnd on the 29th day of June, 1896, complainant filed a new bill in this
court-No. 3,414-against the same parties for the same cause of ac-
tion. A motion to dismiss this last bill has been presented, and it
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must prevail. The dismissal of the bill in the district court of Pitkin
county without the consent of respondents, whether effective or not ac-
cording to the practice of that court, does not change the position of
the parties to the controversy in respect to the complainant's right to
proceed in this court Complainant first elected to proceed in the
Pitkin county court. In that court a demurrer was sustained to the
bill, and a cross bill was filed by respondent Thomas A. Green. It
may be inferred from all that appears in the record that complainant's
yjews of the law of the case were not recognized or accepted in that
court. Thereupon he sought to escape from that jurisdiction, and try
another, in the expectation of more favorable results. This he could
not do. Having begun the controversy in a court of the state, the
law would not permit him to remove it to a federal court, and of course
he could not accomplish the same thing by bringing a new suit in a
federal court. This is not the vexed question concerning the right of
a defendant in a suit in a federf'l court to plead in abatement the pen-
dency of another suit in a state court for the same cause. The ques-
tion is whether complainant, having elected between courts of con-
current jurisdiction under the act of 1887, shall stand upon his elec-
tion. Whether complainant should go on to final decree on the merits
in the district court of Pitkin countv or dismiss his suit was a matter
which he alone could decide. In either case he cannot renew the can·
troversy in this court. The bill will be dismissed, at complainant's
cost.

FULLER et al. v. AYLESWORTH.

(CIrcuit Court of Appeals, Sixth Circuit. July 8, 1896.)

No. 408.
1. APPEAL BONDS-AMOUNT.

Sup. Ct. Rule 29 (3 Sup. Ct. xv!.), requires supersedeas bonds, condi-
tioned that the writ of error or appeal shall be prosecuted to effect, to be.
where the judgment or decree is "for the recovery of money not otherwise
secured," for the whole amount of the judgment or decree, including just
damages for delay and costs and interest on the appeal. Held, that a
judgment rendered against a county for the amount of certaln drain war-
rants, with a provision for mandamus to compel the levy of assessments
according to law upon the lands benefited by the drains, was one "for
the recovery of money not otherwise secured,"

2. SAME-MONEY JUDGMENT.
A "judgment for the recovery of money" is one which adjudges a de-

fendant. either as an individual or in a representative capacity. absolutely
liable to pay a sum certain to the plaintiff, and awards execution therefor,
and which may be fully satisfied by the defendant by paying into court
the amount adjudged, with interest and costs; and the fact that the
judgment does not involve the personal liability of the defendant Is imma-
terial.

a SAME-JUDGMENT OTJIERWISE· SECURED.
A judgment Is "not otherwise secured," within the meaning of the rUle,

when the court has not, by reason of a lien on property secured to plaintiff
otherwise than by the judgment, or by reason of actual custody of prop-
erty liable to the claim asserted, the means of making the claim
of the plaintiff by subjecting specific property.


