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This rule is recognized and approved in Railway Co. v. Cummings,
106 U. 8. 700, 1 Sup. Ct. 493, and in Village of Carterville v. Cook, 129
Il 152, 22 N. E. 14, 16 Am. St. Rep. 248, and instructive notes at page
250. The authorities in support of such extension of the rule are
numerous, and the following citations are deemed sufficient: Cole-
grove v. Railroad Co., 20 N. Y. 492; Barrett v. Railroad Co., 45 N. Y.
628; Bunting v. Hogsett, 139 Pa. St. 363, 21 Atl. 31, 33, 34; Klauder v.
McGrath, 35 Pa. St. 128; Stone v. Dickinson, 5 Allen, 29; Osage City
v. Larkin, 40 Kan, 206, 19 Pac. 658; Cuddy v. Horn, 46 Mich. 596,
10 N. W, 32; Flaherty v. Railroad Co., 39 Minn. 328, 40 N. W. 160.

In this complaint it is alleged, in substance, against the Ketchum
Steamship Company, that it employed the plaintiff, and placed him
without warning at work in the place where he was exposed to the
danger, which was unknown to him and well known to the employer.
Proof of these allegations would clearly show actionable negligence
on its part contributing to the injury, and, under the rule above stated,
would justify the joint action. The plaintiff is entitled to seek his
remedy against all who thus contributed to produce the injury, and
without regard to the questions of primary wrongdoing or compara-
tive culpability or of co-operation. The removal acts are applicable
only when a case is made for removing the whole controversy, and can-
not serve to deprive the plaintiff of his right to maintain the joint ac-
tion, or to compel the nonpetitioning defendant to come into the fed-
eral jurisdiction. The motion to remand must be granted, and it is
so ordered.

HUGHES v. GREEN.
(Circuit Court, D. Colorado. May 15, 1896.)

STATE AND FEDERAL COURTS—ELECTION OF JURISDICTION.
A nonresident, having elected under Act 1887, § 2 (25 Stat. 434), to bring
suit in a state court, cannot thereafter sue on the same cause of action in
a federal court.

H. M. Orahood, for complainant.
T. A. Green, per se.

HALLETT, District Judge (orally). In No. 3,313—Felix T. Hughes
against Thomas A. Green—a motion to dismiss the bill because of
the pendency of another suit in Pitkin county upon the same cause
was argued before the court. It seems that the complainant brought
suit for the same matters in Pitkin county, July 12, 1895. 'This
cause was instituted August 15, 1895; so that there was but little
more than a month between the beginning of the two suits. It has
often been held that the pendency of another action in a court of
the state cannot be pleaded in abatement or in bar of a snit in a
federal court. Some years ago, Judge Love, of the district of Iowa,
in a case reported in 4 Dill. 524, Fed. Cas. No. 1,955 (Brooks v. Mills
Co.), held that this rule was not applicable to suits in the same dis-
trict; that is to say, that if the courts in which the suits were pend-
ing had jurisdiction over the same territory, the pendency of the
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prior suit might be pleaded in bar or in abatement. This, however,
has not been the rule in many of the federal districts, The weight
of authority is on the other side. I apprehend that whatever the
rule may be as to the right of a defendant to plead the pendency of
another suit in a state court it cannot affect the right of the court to
proceed in its own defense, where it appears that several suits have
been brought for the same cause in different courts, and within the
same territory; and this must be more apparent since the act of
1887, in which a nonresident is given an election in respect to the
court in which he will bring suit. If he elect to go into a state court,
the defendant being a citizen and resident of that state, he has no
right of removal to a federal court. The defendant being com-
pelled to continue the controversy in the state court, the complainant
should be equally bound by his election to proceed in the state court.
It is absurd to say that the complainant may bring a suit in a court
of the state and the defendant shall be bound to proceed in that
court, and, if the complainant elect also to go into the federal court
at the same time, the defendant shall also contest the matter in the
federal court. The spectacle of parties going on in two courts of con-
current jurisdiction to contest the same matters with a view ap-
parently to determine whether one ecourt or the other will rule most
favorably to them, is one that is not pleasant to contemplate; and
if it be said that this complainant, having instituted his suit in the
district court of Pitkin county, may in a short time begin suit in this
court, and then press each suit as seems to him desirable, it would ap-
pear to be a case in which he is experimenting with the courts to see
whether one or the other will hold more for him; and when he has
ascertained the disposition of the courts he will dismiss in one court
and proceed in the other. Whatever may have been decided in the
federal courts on this subject in relation to the right to plead the
pendency of another suit, there has been some change of sentiment
upon the subject of the jurisdiction of the federal courts, and the
right of parties to proceed therein, in recent years. The law makers
and the law expounders have finally and recently perceived that the
people of this country are the most litigious in the world. That is
perhaps a natural result among people whose efforts are to live by
their wits, rather than by toil. Federal eourts have come to a point
in harmony with the views of congress that they no longer want more
jurisdiction, but less. Parties are now invited to carry on their
controversies in state courts, and to remain there, rather than in the
federal courts. This is a sentiment with which in this court we are
highly in accord. We are greatly overworked, and I cannot be
brought to believe that it is the duty of the court to hear the same
matters that are being heard, or are about to be heard, in the district

_ court of Pitkin county.

It is said that the complainant in this suit, when he brought the
suit, had been told by the defendant that he.would assent to the
jurisdiction of this court, and that the other suit could be dismissed.
Whether that be true or not, it does not change the aspect of affairs.
It was easy for him to dismiss his suit in Pitkin county before coming
into this court. If there was an agreement of that kind with the
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defendant, he could have reduced it to writing before beginning this
suit. If, after this suit was begun, he found that the defendant was
determined to go on in the district court of Pitkin county, he could
have dismissed this suit. The bill will be dismissed without preju-
dice, each party paying his own costs.

HUGHES v. GREBN et al
(Circuit Court, D. Colorado. July 29, 1898.)
No. 3,414.

B8raTe AND FEDERAL COURTS—ELECTION.

A nonresident, who has elected, under Act 1887, § 2 (25 Stat. 434), to
bring suit in a state court, cannot thereafter dismiss such suit without
the consent of the defendants therein, and then bring suit in a federal
court.

H. M. Orahood, for complainant.
T. A. Green, per se.

HAILLETT, District Judge (orally). No. 3,314—Felix T. Hughes
against Thomas A. Green and others—is a bill to foreclose a mort-
gage on mining property situated in Pitkin county. No. 3,313 was a
Lill for the same cause of action by Felix T. Hughes against Thomas
A, Green only, filed in this court October 23, 1895, and dismissed out
of this court May 15, 1896, during the present term. 75 Fed. 691. The
last-mentioned suit was dismissed on the ground that complainant
had another suit for the same cause then pending in the district court
of Pitkin county, which was brought July 12, 1895. Since the begin-
ning of the first suit in the district court of Pitkin county, and at that
time, complainant was a citizen and resident of the state of Towa,
and respondents were, and still are, citizens and residents of the state
of Colorado. The suit brought in the district court of Pitkin county
could not be removed into this court by the complainant under section
2 of the act of 1887 (25 Stat. 434). Having made his election between
the state and federal courts on the 12th day of July, 1895, by bringing
suit in the district court of Pitkin county, the complainant was not at
liberty thereafter to change his forum in respect to the cause of ae-
tion in that suit. ¥or that reason the bill filed in this court at a
later date was dismissed. After the dismissal of 3,313 in this court,
and on the 29th day of May, 1896, complainant went before the dis-
trict court of Pitkin county, and dismissed his bill out of that court.
Respondents deny that the dismissal was effective, because they say
that it was made contrary to the provisions of section 166 of the Code
of Procedure of the state. A cross complaint had been filed in the
cause, and no dismissal could be made without their consent. They
have appealed from the order dismissing the cause, and the appeal is
now to be heard in the court of appeals of the state. Afterwards,
and on the 29th day of June, 1896, complainant filed a new bill in this
court—No. 3,414—against the same parties for the same cause of ac-
tion. A motion to dismiss this last bill has been presented, and it



