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rocks in that same berth on the 6th, without injury; and on the Tth,
had he hauled his boat back before the tide fell, he would have re-
ceived no injury. ‘The reason the master gives for his being caught
on the rocks the last day is that he looked at a mark on the wharf to
which the tide rose the day before, and expected it to rise to the same
height on the day of the injury. Owing to a change in the wind,
the tide did not rise so high on the Tth as on the 6th, by about a foot;
and, while he was expecting the tide to rise to this mark of the day
before, it was in fact falling, and he was caught on the rocks before
he knew it. I consider it proved by the evidence that the master
knew that there were rocks under the bottom where he lay dischar-
ging under the derrick. He may not have known of the particular
stones which afterwards penetrated the bottom of his boat, but he
knew that there were stones there from which it was necessary to
keep his boat off by hauling before low tide. The cause of the acci-
dent was his own negligence in assuming that the tide would rise as
high on the Tth as it did on the 6th. He was not justified in so
assuming, and his acting on this assumption, and failing to haul the
boat before the tide fell, was the negligence which caused the dam-
age. The master had a right to assume that the berth was clear of
stones; but the proof is that he not only examined the bottom him-
self, but had been notified of the existence of stones there, and he
had actually been on some of them the day before. Knowing this,
he had no right to assume that the dock was clear. In fact, he did
not act on any such assumption, for he knew the contrary. What
he did assume was that the tide would rise as high on the 7th as it
did on the 6th. - This he had no right to assume. His duty was to
watch the tide, and baul his boat in time to prevent the boat’s catch-
ing on the stones he knew to be there. His failure to watch the tide,
and to see that it was falling and that it had become necessary for
him to move his boat, was negligence, and the negligence that caused
the accident. The libel is dismissed, and with costs.
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MARITIME L1ENS—SUPPLIES—PRESUMPTIONS.

Supplies of coal and water furnished at the wharf to foreign steamers at
their port of touch on regular round trips, in quantities needed for daily
use, in the presence of the master, and while he is in control, and in the
absence of both owner and charterers, will be presumed, prima facie, to
have been furnished with the acquiescence of the master, so as to bind
the vessel, even though the order was in fact sometimes ‘given by the
engineer, or by a subordinate agent, exercising his duties at the whart,
under the eye of the master.

Appeals from the District Court of the United States for the Dis-
trict of Massachusetts.
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Before COLT and PUTNAM, Circuit Judges, and WEBB, District
Judge.

PUTNAM, Circuit Judge. These three cases are submitted to us
on a common record. They are appeals taken by the owner of the
vessels from decrees on libels against two coasting steamers, making
short trips out of Boston, for ordinary supplies of coal and water.
The assignments of errors are the same in all. The only alleged
errors which we have occasion to consider are the third, fourth, and
fifth, as follows:

“Third. That the court should have found that the goods declared on were
not furnished on the credit of the vessel, but solely upon the credit of the
charterers. Fourth. That the court should have found that the libelant
had notice that the vess¢l was under charter, and the supplies were fur-
nished at the expense of the charterer. Fifth. That the court should have
found that the goods were furnished solely upon the order of the charterers,
and not upon the order of the master or owners of the vessel.”

If we found any of these in favor of the owner of the steamers
libeled, we would be required to consider some questions of law con-
sequent on such findings. Asg we find them all in favor of the libel-
ants, we do not perceive that any question of law arises.

The appellant has also pressed on us two other propositions,—
one of laches on the part of the libelants, and the other a claim that
there is no proof that the coal furnished the Philadelphia in one of
the suits ever went aboard the steamer. These objections were not
taken in the district court, nor are they especially covered by any
assignment of errors; and therefore they cannot be considered by us,
under the rules which we have many times stated.

The learned judge of the district court found that the supplies, in
all of the suits, were furnished on the credit of the respective vessels,
and that the libelants had no notice that the vessels were under
charters in which it was agreed that the supplies should be furnished
at the expense of the charterers. He also found that the supplies
were furnished partly on the orders of the master, and partly on the
orders of the charterers. It will be noticed that the fourth alleged
error is not stated so precisely as the finding in the opinion of the
court below, but it undoubtedly had reference to that finding, and
was intended to be based on it. The issues which we have stated,
as they exist here, raise only pure questions of fact; and the deter-
mination of them involves only the weighing of testimony of wit-
nesses which was apparently contradictory, and was supported on the
one side or the other, more or less, by the surrounding circumstances.
It is not within the range of possibilities that other suits will arise
in which the testimony and the circumstances will be substantially
the same, so that there would be no advantage in loading our opinion
and the reports with a discussion of the details of the evidence.

We are entirely satisfied that all the supplies were furnished on
the credit of the respective vessels, in the sense in which that ex-
pression is commonly used in proceedings of this character. We are
also satisfied that the owner of the vessels has not established that
any of the libelants had the notice spoken of in the opinion of the
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learned judge of the district court, or in the assignments of errors
touching the matter. Therefore, inasmuch as the steamers were
“foreign” vessels, in the sense in which that word is used in this con-
nection, and as the supplies were the reasonable hand to hand quan-
tities of coal and water needed for their use in short coastwise trips,
and were actually consumed aboard, no question of law would arise
if all the supplies were furnished on the orders of the masters of the
vessels, and not, as stated by the district court, partly on the orders
of the masters, and partly on the orders of the charterers. The sup-
plies were delivered to the steamers libeled, at their respective
wharfs at their ports of touch, on their round trips, in small quanti-
ties, as needed for daily use, in the presence of the masters of the
respective steamers, and while they were in control of them, and in
the absence of both their owner and their charterers. Therefore the
transactions were in the usual course of business by which ordinary
supplies are commonly furnished to vessels by the order of the
master, and away from the port where the owners reside. It would
be intolerable, and entirely contrary to the practice of the courts,
to hold that persons furnishing vessels such supplies in small quanti-
ties, to meet the requirements of the law for effectuating a lien, must
prove express orders by the master. It is prima facie sufficient in
such cases that the supplies are of the character which we have de-
scribed, and come aboard under such circumstances that the master
can properly be assumed to acquiesce in their purchase and recep-
tion; and this without reference to whether or not the immediate
orders for them came from some person occupying a subordinate
position. The supplies having thus been furnished under such cir-
cumstances that we ought to presume that they were obtained on the
express or implied orders of the master, the parties furnishing them
were also entitled, at the time the supplies were furnished, to the
benefit of the same presumption; and, if the owner of either steamer
would rebut the case as thus made, he must show that the orders
" came from the charterers themselves, and that the parties furnishing
the supplies knew that they so came, and thus knew that the course
of business was other than that apparent on the face of the transac-
tions, and other than that which they had a right to presume it to be.
The record fails to furnish any proof of this character.

The coal furnished by Murphy to each of the steamers was, as
already said, put on the wharf at a port of touch, which was Beverly.
The proof is that the first order was given expressly by the master
of one of the steamers; but the usual course of business was for each
engineer, on arrival, to give an order for the amount of ceal to be put
down on the wharf, needed for the steamer on her return. There is
nothing in the record to show that the engineer, in these transactions,
was acting on the special orders of the charterers. TUndoubtedly
for this purpose the engineer stood qua master to a certain extent;
but, whether he did or not, Murphy had a right to understand that
the coal, being furnished under the circumstances we have described,
and being also received aboard the steamers, was thus furnished and
received at the request or with the acquiescence—which amounts to
a request—of whomsoever was then in command for whatever voy-
age was belng run out. It is stated that sometimes, when the boats
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‘got away from the wharf and forgot to order, a telephone message
would be received from Boston to make good the omission; but pre-
cisely from whom the messages came does not appear, and, if it did,
the incidental provision for extraordinary circumstances of this char-
acter cannot change the effect of the general course of business which
we have pointed out. The most it could accomplish would be to
show that whosoever was in charge of the office at Boston, even if
the messages did come from any other person than the engineer or
the master, approved and ratified the course of business adopted by
the engineer under the eye of the master, and with his acquiescence.
An attempt was made to show by the engineer of one of the steamers
that he delivered Murphy written orders from the charterers for the
coal, but the proof on this point apparently failed. It was clearly
inconsistent with the course of business with reference to the coal
- furnished on like trips to the other steamer, or by the other libelant,
and it was not insisted on at the argument before us. If there
were any, we are satisfied that they occurred later in the season;
that is to say, after the 23d or 24th of August, at which time Murphy
admits that he was told by the charterers the steamers were under
charter, and after which Murphy insisted on cash payments for his
coal from day to day as he furnished it. These considerations effec-
tually dispose of the two cases in which Murphy was the libelant,
with the same results as were reached in the district court.

In the Lamper case, coal and water were supplied one of the steam-
ers at Lynn; and in all respects the circumstances were the same as
in Murphy’s cases, except it appears that the orders were mainly re-
ceived from one Robinson, who is described as the “agent at that
end of the line.,” It is a fact of which the court must take notice that
a person described as an agent, in the way in which Mr. Robinson is
described, having duties assigned to him at a port of touch, like
Lynn in this case, has no independent authority or duties remote
from the wharf used by the steamers of the line, but exercises them
at that wharf, under the eye of the master. There is no evidence in
the record tending to show that Robinson was a person of superior
authority, or in any way empowered to purchase coal or water as a
general representative of the line, the steamers, or the charterers, or
that he had any special authority from the charterers themselves.
Therefore, so far as the record shows, these libelants had the same
right which Murphy had to rely on the facts that the coal and water
were delivered and received aboard the steamer at her wharf at the
port of touch with the knowledge of whosoever was in her command.
In other words, with reference to all of the cases under consideration
there is nothing which affects the presumption arising from the fact
that these were ordinary supplies, taken aboard the steamers at ports
of touch with the knowledge and acquiescence of the master, and
therefore by his presumed request and direction. We therefore see
nothing which requires us to consider what principles of law or pre-
sumptions would apply if the evidence showed that the orders for the
coal and water came from the charterers themselves to the libelants,
with the knowledge of the libelants, so that they were furnished on
the strength of such orders, and not in the usual and ordinary course
of dealing at ports of touch.
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In each case there will be a judgment as follows: The decree of
the district court is affirmed, with interest, and with the costs of this
court against the appellant.

THE RANGER.
BROWN v. THE RANGER.
(Digtrict Court, B. D. New York. June 10, 1896.)

SALVAGE SERVICES—COMPENSATION.

The services of a steamboat engaged in the menhaden fishery, in going
to the assistance of a similar steamboat stranded on the Brigantine shoal,
lying by her all night, and pulling her off next morning, with the assist-
ance of another vessel, at considerable risk and peril, held to have been
a salvage service, for which $1,750 should be allowed on a valuation of
$9,000, the salving vessel also being worth about $9,000. :

This was a libel in rem by Samuel 8. Brown against the steam-
boat Ranger, to recover compensation for salvage services.

Carpenter & Park, for libelants.
Stewart & Macklin, for claimant.

BENEDICT, District Judge. This is an action by the owners
of the steam fishing boat E. 8. Allen to recover salvage compensa-
tion for services rendered in July, 1894, to the fishing steamboat
Ranger. The Ranger was a steamboat engaged in menhaden fish-
ery, and on the 13th day of July, 1894, she got ashore on the Brig-
antine shoal, perhaps the most dangerous shoal on the Jersey coast.
Her position was one of extreme peril, and there is little reason to
doubt that, if she had not received assistance, she would have be-
come a total loss. The Allen was a steamboat also engaged in
menhaden fishery, and was lving, with two or three other fishing
steamboats, some two miles off. These boats refused to go to the
assistance of the Ranger, on account of the risk. The Allen, how-
ever, concluded to run the risk, and proceeded to the Ranger for
the purpose of getting her off. On arriving at the Ranger the tide
had fallen two or three feet, and nothing conld be done that night.
At the request of the master of the Ranger the Allen lay by her
all night, and the next morning at dawn she began to pull at the
Ranger. After continued exertions, aided for the latter part of
the time by another boat (which boat, it is stated, has been settled
with for her services), she succeeded in getting the Ranger off and
taking her to New York in safety. The service was rendered not
without considerable risk, and the peril to which the Ranger was
exposed was extreme. The value of the Allen is agreed to be $9,000.
The value of the Ranger is about the same. Clearly, the service
was a salvage service, and entitled to salvage compensation. The
only question'is the proper salvage compensation to be paid for the
services. Upon the evidence it is my opinion that a proper sal-
vage compensation for the services rendered by the Aflen would be
$1,750, for which sum, with costs, let a decree be entered.



