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of such materials from the importer thereof to him, as manufacturer.
These defects might be cured. however, by amendment; and, as the
objection, directed to the sufficiency of the complaint on other
grounds, if sound, will probably dispose of the case upon the objection
that corks and bottles are not materials that enter into the manu-
facture of bottled beer, this decision will be based on that ground of
demurrer alone.

It is contended by the district attorney that the section under con-
gideration refers only to those materials or ingredients which enter
into, and form a part of, the article manufactared or produced in
the United States, as, for instance, the rice, hops, and barley out of
which the beer is made, but that it does not comprehend corks and
bottles, which are but the coverings for the beer when manufactured
or produced, and that, therefore, the latter are not entitled to a
drawback. The treasury department, in its rulings on this question,
has held that section 25, in giving a drawback, does not apply to
corks, bottles, or tin foil imported and used for bottling purposes in
this country, and subsequently exported, but that it has reference
exclusively to the ingredients out of which an exported article is
manufactured or produced. See the following decisions of the
treasury department: No. 10,301 (Oct. 28, 1890), Synopsis of De-
cisions for 1890, p. 447; No. 13,851 (March 24, 1893), Synopsis of
Decisions for 1893, p. 257; No. 13,921 (April 15, 1893), Id. p. 328. In
the case of U. 8. v. Allen, 16 Sup. Ct. 1071, 163 U. 8. 499, before the
supreme court on a writ of certiorari to the United States eircuit
court of appeals for the Ninth circuit, the question involved was the
right of the defendant in error to recover the amounts of certain al-
leged drawbacks of duty on importations of bituminous coal which
had been supplied to a vessel of the United States regularly engaged
in the coasting trade between sundry ports in Northern California.
In the course of his opinion, Mr. Justice White, in touching upon the
meaning of the word “materials” as used in section 25, said:

“An added circumstance weighing against the construction that the pro-
viso was intended to continue the drawback in guestion is the fact that
the rule laid down in the proviso for determining the amount of drawback
evidently had relation to articles manufactured from ‘materials,” and not to
a raw material like coal, in the production of which no materials are used
which enter into, and form a part of,. the product.”

This language clearly determines that the section relates to ma-
terials from which articles of exportation are manufactured or pro-
duced, and not to their coverings or packages. The demurrer will
therefore be sustained, and a judgment entered in favor of the United
States, ‘

POTTER: DRUG & CHEMICAL CORP. v. MILLER et al,
(Circuit Court, E. D. Pennsylvania. May 1, 1896.)

TRADE-MARK—INFRINGEMENT.

“Cuticura,” as a trade-mark for a toilet soap, is infringed by the word
“Curative,” applied to a different soap, with such lettering and arrangement
as to produce a deceptive resemblance to said trade-mark, Held, there-
fore, that such a use should be enjoined, especially where defendant’s soap
was put up In wrappers and boxes, and with imitative devices, calculated.
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to mislead, and which did in fact mislead, purchasers; it further appear-
ing that one of the defendants was shown to have intended to mislead
them.

This was a suit in equity by the Potter Drug & Chemical Corpora-
tion against Miller and others for alleged infringement of a trade-
mark,

Francis Rawle, for complainant,
A, 8. Johng, for defendants.

ACHESON, Circunit Judge. For several years before the filing of
this bill the plaintiff company was engaged :n the extensive manufac-
ture and sale of a medicated toilet soap, designated and branded
“Cuticura Soap.” The word “Cuticura” originated with the plain-
tiff’s predecessors in business, and it has been used as a trade-mark
for such soap by the plaintiff and its predecessors continuously since
about March, 1878. Undoubtedly, when the word was coined and
adopted it was a valid tradc-mark, and the evidence establishes that
the plaintiff company has the exclusive right to its use as a trade-
mark in its said business. In the summer or fall of the year 1893,
shortly before the institution of this suit, the defendants put upon
the market a medicated toilet soap, designated and branded “Cura-
tive,” the lettering and arrangement being such as to produce a de-
ceptive resemblance to the plaintiff’s trade-mark. In my judgment,
this use by the defendants of the word “Curative” was a violation of
the plaintiff’s trade-mark, “Cuticura.” Celluloid Manuf’s Co. v.
Cellonite Manuf’g Co., 32 Fed. 94. Moreover, it clearly appears from
the evidence that the defendants’ soap was put upon the market in
such wrappers and boxes, and with such imitative devices, as to de-
ceive purchasers, and to lead them to believe that they were buying
the plaintiff’s soap. Still further, the proofs conclusively show that
at least one of the defendants, namely, Bates McGraw, acted in this
matter with positive bad faith, intending to deceive the public. It
is shown that purchasers were actually misled. A preliminary in-
junction against the defendants having been granted in this case, the
defendants subsequently changed the style of their boxes, substitut-
ing blue boxes for the enjoined black boxes. By that change, how-
ever, the defendants did not escape infringement of the plaintiff’s
rights. The blue boxes in other respects so closely resemble the
plaintiffs boxes that unsuspicious purchasers would likely be misled.
Let a decree be drawn in favor of the plaintiff.

SOCIETE ANONYME USINE J. CLERET v. REHFUSS et al
SAME v. SELIG et al.
(Circuit Court, E. D. Pennsylvania. July 3, 1896.)

1. PATENTS—VALIDITY AND INFRINGEMENT—PEARL-BUTTON MACHINE.

The invention of the Cléret patent, No. 450,057, for an apparatus for
cutting pearl buttons, consists essentially in the application to the old
button lathe (whether in the form of a movable chuck and stationary iool
holder, or movable tool holder and stationary chuck) of an automatic
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sharpening device, arranged as deseribed in relation to the obligue cutting
- tool. The invention is of a primary character, and the patentee is en-
titled to a liberal application of the doctrine of equivalents.

2. SAME—INFRINGEMENT-—REVERSING ARRANGEMENT OF PARTS.

Merely reversing the order of the mechanism described and claimed in
the patent, without any change in the principle of operation, or in the re-
sult, will not avoid infringement, where the patent is of a primary char-
acter, and entitled to a liberal application of the doctrine of equivalents.

8. SAME—INTERPRETATION OF CrAIMsS—ESTOPPEL. -
The use of an unsound and unsuccessful argument by the inventor’s
solicitor with respect to a rejected claim will not have the effect of im-
posing a destructive limitation upon the claims allowed.

Anthony Pollok and Philip Mauro, for complainant.
Wm. C, Strawbridge and J. Bonsall Taylor, for defendants.

ACHESON, Circuit Judge. The bill of complaint in each of these
two cases charges the respective defendants with infringement of
letters patent No. 450,057, granted on April 7, 1891, to Jules Cléret,
for an apparatus for cuttmg pearl buttons. PI‘IOI‘ to this 1nvent10n,
pearl buttons had ordinarily been cut by means of a rotating chuck
or holder to grasp the circular blank or disk of pearl, and a cutting
tool in the hands of the operator, or by means of a button lathe con-
sisting of a chuck for holding the button blank, and a cutting tool
mounted in a tool holder. The results, however, were not satisfac-
tory, either in respect to the amount of the product, the quality of
the work, or the economy and facility of manufacture. In operating
with edged tools upon pearl, the extreme hardness of the material
speedily dulls the edge, and constant resharpening of the tool is nec-
essary. This occasioned much delay, when the old methods of cut-
ting pearl buttons were pursued. Moreover, the employment of
highly-skilled workmen to keep the tools properly sharpened was re-
quired. . These difficulties were obviated by Cléret’s invention, which
consists in the successful application of an automatic sharpening de-
vice to existing pearl-button lathes. In such lathes it is necessary
that there should be a movement of approach and separation be-
tween the cutter and the chuck, in order to insert the blank into the
chuck, and to remove therefrom the button; and in practice either
the chuck was movable, and the tool holder was stationary, or the
organization was reversed. The two arrangements, however, are
equivalent, and, at the date of Cléret’s invention, were known in-
terchangeable substitutes for each other. As described and illus-
trated in his specification and drawings, Cléret shows his invention
as applied to that type of button lathes in which the tool holder is
stationary, and the chuck is moved to and from the cutting tool.
The specification of this patent, after a brief referénce to a concur-
rent application in which the difficulties that had interfered with
the manufacture of pearl buttons by automatic machinery was ex-
plained, proceeds thus:

The button-blank to be operated upon is introduced into the chuck jaws, a,
which are advanced by a carriage, b. This part of the mechanism is or may
be identical in construction with that set forth in the application above re-
ferred to, and therefore need not be here described. It forms no part of the
present invention, which relates to the construction of the cutting mechanism,
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and to the means for sharpening the cutting tool without removing the same
from the machine, or interrupting the operation thereof.

The described cutting tool is a long and thin piece of steel, shaped
to correspond with the form to be given to the button, and adapted
to be advanced as fast as the edge is worn off by use and by sharp-
ening. It is supported in the holder obliquely with reference to the
axis of the chuck, in which position it offers greater resistance, and
cuts to greater advantage, than if supported horizontally, as is cus-
tomary. The sharpening is effected horizontally, or in the plane of
the axis of the chuck, or a plane parallel therewith, so that the cut-
ting edge will always present a sharp angle with reference to the
plane of inclination of the tool. The described sharpening device
is supported above the cutting tool. It consists of a wheel of em-
ery, or other suitable material, carried by an arbor which has bear-
ings in the frame of the machine, so that it can move vertically. The
arbor carries fast and loose pulleys. A lever pivoted to the frame
serves to depress the grinding wheel and bring it into action. On
releasing the lever a coiled spring throws the sharpening wheel out
of action, and the parts return to their normal positions. During
the movement of depression the driving belt, which is upon the loose
pulley, slips onto the fast pulley by the simple displacement of the
shaft. Thus the sharpening wheel is started in operation automat-
ically. The reverse motion of the arbor transfers the belt from the
fast to the loose pulley, and the wheel ceases to revolve. The sharp-
ening of the tool takes but an instant, and practically causes no in-
terruption in the cutting operation. Thus production is vastly in-
creased, unskilled operators can be employed to run the machine,
and the cost of production is reduced to a minimum.

The first and second claims of the patent, infringement of which
is here charged, are as follows:

(1) The combination, with the echuck and its movable carrier, of a stationary
tool holder, adapted to support a cutting tool at an obligue angle with the
axis of said chuck, and provided with means for adjusting the tool; a sharp-
ening device or wheel movable towards and away from said tool holder, so
as to sharpen the tool without displacement thereof, and operating means for
said sharpener.—substantially as described.

(2) The combination of the stationary tool holder for supporting a cutting
tool obliquely, a chuck mounted on a carrier movable horizontally towards

and away from said tool holder, and a sharpening wheel supported above
said tool holder, and movable vertically, substantially as described.

That these claims cover valid combinations, and not aggregations,
is very clear to me. The several constituents co-operate in respect
to the work to be done, each is essential to the complete organization,
and the result is both new and highly useful.

The evidence quite justifies the conclusion that Cléret was the first
to devise and put into successful operation a practical and efficient
automatic sharpening button lathe. The only instance of such a
device to be found in the prior art, as disclosed by this record, is the
machine of Ernest May, for which letters patent No. 312,140, dated
February 10, 1885, were granted. The May apparatus, however, al-
though capable of producing buttons, was fatally defective as a prac-
tical machine. On the other hand, Cléret’s machine has proved to be
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a marked success, and a great public benefit. His invention, in my
judgment, is one of conspicuous merit, and is of a primary character.

The defendants’ machine has all the elements of the first and sec-
ond claims of the patent insuit, combined and operating substantially
in the manner shown by Cléret, and producing the same result as his
machine. The only difference is that, whereas in the Cléret machine
the tool holder is stationary, and the chuck is movable to and from
the cutting tool, in the defendants’ machine the chuck is stationary,
and the tool holder is movable to and from the chuck. The defend-
ants have simply reversed the order of the patent, without any
change in the principle of operation or in the result; but, in the eye
of the patent law, these two forms are substantially the same thing,
and a claim for one includes the other, as its manifest equivalent.
Winans v. Denmead, 15 How. 330, 342; Machine Co. v. Murphy, 13
0. G. 366, 97 U. 8. 120. As we have seen, these two forms were
known interchangeable substitutes for each other, in the organiza-
tion of button lathes, at the time of Cléret’s invention. Now, in
this circuit it has been authoritatively decided that a mere trans-
position or reversal of parts is not a material departure from a pat-
ented invention, and will not aveid a charge of infringement. Dev-
lin v. Paynter, 69 0. G. 1365, 12 C. C. A. 188, and 64 Fed. 398.

But it is contended that, with respect to the matter of a movable
chuck and stationary tool holder, the proceedings in the patent office
upon Cléret’s application exclude the owner of the patent from the
benefit.of the doctrine of equivalents. If there be such an estoppel,
it must be inferential, for nothing like an express disclaimer is dis-
cernible. Let us see whether there is any just ground for an impli-
cation so unreasonable. Surely the patent office could not have in-
tended to impose such a limitation upon the claims as a condition of
their allowance; for from the start the examiner insisted that there
was “no invention in moving the work instead of the cutter,”” and
this position was consistently maintained by the patent office offi-
cials. 'Then, again, the specification, as we have seen from the
above quotation, speaking of “the chuck-jaws, a, which are advanced
by a carriage, b,” explicitly states that this part of the mechanism
“forms no part of the present invention, which relates to the con-
struction of the cutting mechanism, and to the means for sharpen-
ing the eutting tool without removing the same from the machine,
or interrupting the operation thereof.”. These features are thus de-
clared to be the substance of the invention. The specification gives
no importance at all to what the defendants insist is of the very
essence of the allowed claims. True, the examiner rejected the
principal claims as originally framed by the applicant, and changes
therein followed; but from the correspondence it is plain that nei-
ther side proceeded on the idea that there was any patentable dis-
tinction between a machine organized so that the material is moved
to a stationary working tool, and a machine having the reverse ar-
rangement, The applicant, indeed, sought the allowance of a claim
for “the combination with the button-holding chuck supported on a
movable carrier of a cutting tool supported in its holder at an oblique
angle with the axis of said chuck, and means for adjusting the tool
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longitudinally”; and in urging this claim (which, it will be noted,
did not include as an element the sharpening device) the applicant’s
solicitors, in answer to a reference to May’s patent, did insist that
“May has neither the movable chuck, nor the movable sharpener,
nor the oblique tool,” and, again, that the claim asked for “was lim-
ited further to a movable chuck in combination with a stationary
tool.” This claim, however, was rejected. Truly, then, it would be
carrying the doctrine of estoppel to an unheard-of and extravagant
length to hold that an unsound and unsuccessful argument made
in the patent office by an applicant’s solicitors with respect to a re-
jected claim should have the effect of imposing a destructive lim-
itation upon the allowed claims. It will be observed that in over-
ruling the primary exan:iner, and allowing the first and second
claims of the patent, the examiners in chief said:

We do not find the sharpening device met by any of the references, and
in the combination and arrangement shown, making up the complete ma-
chine, we think meritorious invention is evinced. May comes nearest an-
ticipation, as he shows the broad combination of the elements. But in his
case the tool carriage is moveable, and has to be run back on a track, partly
reversed, and run off on another track at right angles to a grinding stone.
Applicant’s machine is a great improvement on this, as the stone is brought
to the tool by the simple movement of a lever, and no appreciable time is con-
sumed in the operation.

Thus we see that in its final action the patent office held the
patentable quality of Cléret’s apparatus to lie in the described means
for sharpening the cutting tool without any appreciable loss of time.
This judgment was in perfect harmony with the view of the applicant
as expressed in his specification. In fact, the gist of Cléret’s in-
vention congsists in the application to the old button lathe, whether in
the one form or in the other, of the automatic sharpening device ar-
ranged in relation to the oblique cutting tool as described. That the
patent office imposed, and the applicant accepted, the limitation
upon which the defendants insist, would be a strained conclusion.
An estoppel is not to be implied from circumstances of doubtful im-
port. This is a fundamental invention, and, upon well-considered
principles, the patentee and his assignees would have the benefit of
the doctrine of equivalents, in large measure. Looking at the entire
proceedings upon Cléret’s application, it cannot, I think, fairly be
said that either the patent office, on the one side, or the applicant, on
the other side, contemplated a limitation which would render the
claims practically valueless, and make the grant of the patent a vain
thing. Let a decree in favor of the plaintiff in each case be drawn.

WINGFIELD v. AMERICAN CARPET-LINING CO.
(Circuit Court, D. Massachusetts. November 23. 1888.)
No. 2,172,

PATERTS—INVENTION—CARPET LININGS.
I'he Wingfield patent, No. 276,118, for improvements in ecarpet linings of
the kind composed of cotton filling covered on both sides with paper,
which improvement consists mainly of the use of a supplemental strip



