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peal. No replication to the answer was filed by the complainant,
and the record does not disclose that any proof was taken. In this
condition of the record, the following decree was entered:
"This cause, coming on for hearing, was argued by counsel for the respective

parties; and it being admitted by complainant that the property described
in complainant's bill was conveyed by Elijah W. :\forgan to Lucy W. S. Mor-
gan, and that the title of record of said property stood in the name of said
Lucy ·W. S. Morgan at the time of her decease, and that the said property was
at the time of the levy of the attachment and execution, in said bill mentioned,
made thereon, in the possession of said EdwardD. Kinne, Otis C..Johnson,
and Franklin L. Parker, as executors and trustees of the last will and testa-
ment of said Lucy W. S. Morgan, deceased, and held and hold the same under
letters testamentary issued out of the probate court for the county of Wash-
tenaw; and the court being of opinion that by reason of said conveyances,
and the possession of said property as aforesaid by said Kinne and Johnson
and Parker as such executors and trustees as aforesaid, that the levy of said
attachment and execution was illegal, null, and void: It is ordered, adjudged,
and decreed that the levy of said writ of attachment, with the levy of execu-
tion in said cause, be, and the same is hereby, vacated and set aside and
held for naught, and that the said complainant shall forthwith cancel and
discharge the same of record in the office of the register of deeds of Wash-
tenaw county, and that in default thereof this decree shall stand and avail
as a discharge and release thereof, and that the complainant recover costs to
be taxed."
This mode of disposing of a case not at issue on the proof, and

not set down for hearing on bill and answer, is quite anomalous.
The anomaly arose, doubtless, from the circumstance that the court
below treated this cause and the Manley suit as one controversy, as
in fact they were, and thus the defects in this record escaped atten-
tion. We think that the two actions should be consolidated, and
that the bilI below should be treated as a cross bill in the Manley
suit. Rev. St. U. S. § 921; Evans v. Evans, 23 N. J. Eq. 180; Oon"
over v. Oonover, 1 N.•T. Eq. 404. We do not deem it necessary, how-
ever, to base our ruling on the irregularity of practice, because it
is apparent from an examination of the decree that it rests on a
view of the law which in the case just decided we have held to be
erroneous. The relief was granted on the theory that because the
executors of Lucy W. S. Morgan were in possession of the land in
question, claiming under her title, and acting under orders of the
probate court of Washtenaw county, co attachment could be levied
thereon, as the property of E. W. Morgan, out of the United States
court. VIe have discussed this question at some length in the case
just decided, and have pointed out that such an adversary proceed-
ing against executors and administrators is expressly permitted by
the statutes of Michigan. The decree is erroneous, and must be
reversed, and the cause remanded for further proceedings.

KELLEY v. MUTUAL LIFE INS. CO. OF NEW YORK.
(Circuit Court, S. D. Iowa, C. D. August 25, 1896.)

1. LIFE INSURANCE-WARRANTY IN ApPLICATION.
Where the application is, by the face of the policy, made a part of the

contract, and the application declares that the polley is to be made "in
accordance with the following statements," one of which Is a certain
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warranty, and that these statements are "offered as a consideration ot
the contract," which Is to be accepted as Issued "In conformity with this
application," such warranty Is a part ot the polley•

.. SAME. . d "When the application Is, by the express terms of the polley, ma e a
part of this contract," a breach of a warranty in the application Invali-
dates the contract, unless some peculiarity In the warranty takes It out
of the general rule.

8. SAME-SUICIDE.
A warranty that Insured wlll not dIe by his own act, "whether sane or

Insane," Is valid.

Action by Josephine R. Kelley against the Mutual Life Insurance
Oompany of New York. On demurrer to answer.
Remley & Ney and McElroy & Northrup, for plaintifi.
Park & Odell, for defendant.

WOOLSON, District Judge. This action is based on two policies
of life insurance upon the of Edward S. Kelley. The earlier
policy, dated May 24, 1893, is for $2,500, payable to plaintiff (who
was the wife of the insured). The later policy, dated December 28,
1893, is for $5,000, payable to the insured, but was by him assigned
to one R. P. Mulock. After death of insured, said assignee, Mulock,
assigned said policy to plaintiff. The insured died February 21,
1895. The defense herein· is self-destruction by the insured.
So far as relates to the matters now in dispute, the contract of in-

surance in each policy is the same. I quote so·much as relates to
the issue of law involved in the pending demurrer:
"In cpnslderatIon of the applicatIon fo!" this polley, which Is hereby made

a part Of this contract, the defendant promises to pay • • ., upon ac-
ceptance of satisfactory proofs • ...... of the death of said Edward S. Kel-
ley, • ... ... upon the following condItion, and subject to the provisions, re-
quirements, and benefits stated on the back of this policy, which are hereby
referred to and made part hereof." [Here follow provisions for payment of
annual premlum.l

In the "provisions, requirements, and benefits" exhibited (in peti-
tion) with each policy is found the following:
"Incontestablllty. It Is further promised and agreed that, after two years

trom the date hereof, the only conditions which shall be binding upon the
holder of this polley are that he shall pay the premiums, at the times and
places and in the manner stipulated in said polley, and that the requirements
of the company as to age and military or naval service In time of war shall
be observed, and that in all other respects, If this polley matures after the
expiration of the said two years, the payment of the sum Insured by this pol-
Icy shall not be disputed."

There is also exhibited with each policy what is headed "Medical
Examiner's Report," consisting largely of questions and answers
purporting to be signed by the insured, and also the following:
"I hereby apply to the Mutual Life Insurance Company of New York for a

policy of • ... ... Insurance on my life, ... ... ... In accordance with the fol-
lowing statements: ... ... ... I hereby warrant and agree not to reside or
travel [bere follow climatic, etc., limitations] • ... ... during the next two
years following the date of the Issue of the polley for which application Is
hereby made.. '" ... ... I :also warrant and agree that I will not die by my
own act, whether sane or inilane, during the said period of two years. ... ... ...
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I also agree that all the foregoing statements and answers, as well as those
I make to the company's examiner, in continuation of this application, are
by me warranted to be true, and are offered to the company as a consideration
of the contract, which I hereby agree to accept as issued by the in
conformity with this application. * * *

"[Signed] Edward S. Kelley."

Plaintiff's demurrer is aimed at the second and fifth paragraphs
of the answer. These paragraphs are identical except that they
apply to different policies. After alleging that said insured made
written application to the company for insurance, and that, as con-
sideration for such insurance, said insured offered "the representa-
tions, statements, and warranties" contained in such application (as
set out with petition), and that said policies of insurance issued
thereon and with reference thereto, etc., the defense is pleaded that,
"in violation of said agreement and warranty," the same being ex-
hibited as above copied, said insured "did. within two years next
following the date of issue of said policy of insurance, die by his
own act, sane or insane."
1. The first point of the demurrer, that "the warranty [not to die

by his own act, sane or insane, within two years, etc.] is not made a
part of the policy of insurance, and is not expressed in said policy,
must be overruled. By the face of the policy, the application is
made a part of the contract. and the application expressly declares
it is made "in accordance with the following statements" (one of
which is this warranty), and that these statements are "offered as
a consideration of the contract" (which is to be accepted as issued
"in conformity with this application").
2. The further point is presented that the contract of insurance

"does not become void by its terms because of the breach of the
said warranty."
Said .Justice Olifford (Oady v. Insurance 00., 4 Oliff. 203, Fed. Oas.

No. 2,283):
"Policies of insurance, like all other written contracts, are to be construed

by ascertaining the intention of the parties; and, in collecting that intention,
the words of the policy must be understood in their plain, ordinary, and pop-
ular signification, unless, In view of the subject-matter or the usage of
trade, the words have acquired a different meaning, or unless the context
clearly shows that they are employed in some special and peculiar sense."
To the same general effect is the declaration of the supreme court

in Insurance 00. v. Boon, 95 U. S. 117,128:
"Policies of insurance, like other contracts, must receive a reasonable in-

terpretation, consonant with the apparent object and plain Intent of the par-
ties. * * * In constrUing contracts, words must have the sense in which
the parties understood them. And, to understand them as the parties under-
stood them, the nature of the contract, the objects to be attained, and all the
circumstances must be considered."
In deciding the question before them, whose solution "depends

upon the construction and effect to be given" to a portion of the
application for the policy of insurance, the supreme court declare,
in Insurance Co. v. Gridley, 100 U. S. 614, 615, that:
"It is a recognized rule in the construction of statutes that 'a thing which is

within the intention of a statute is as much within the statute as if it were
within the letter; and a thing which is within the letter of the statute is not
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within the statute unless It Is within the intention of the makers.' ThIs propo-
sition Is equally applicable to other written instruments. The object of all
symbols is to convey the meaning of those who use them, and, when that can
be ascertained, It is conclusive. The Intent of the lawmakers is the law, and
here the intent of the parties is the contract."
This announcement, it is true, related to a statement by the in-

sured, in his application for the policy, with reference to an exist-
ing fact. In the case at bar the statement is with reference to a
future event. But are not the two, or may they not be, governed
in construction by the same general rule?
"By the terms of the policy, the insurance was predicated upon the applica-

tion, which is' expressly declared therein to be a part of the policy. * * *
Accordingly, when the policy contains a clause declaring that the application
forms a part of the contract, all the material statements in the answers of
the applicant are thereby changed from representations into warranties. In
such a case the application is to be taken as a part of the contract of in-
surance, in the same manner a's it would be if Incorporated Into the policy
itself." Eddy St. Iron Foundry v. Hampden Stock & Mut. Fire Ins. Co., 1
Cliff. 300, Fed. Cas. No. 4,277.
After noticing the general differences between representations

and warranties as affecting the insurance contract, Justice Clifford
adds:
"But, when the representations of the insured are expressly referred to In

the policy as forming a part of the contract. they will acquire the character
of warranties, and invalidate the insurance, unless strictly compIled with,
whether they are or are not material to the risk assumed by. the insurer."
The phrase on which the defense relies in case at bar is express-

ly declared to be a warranty. "I warrant and agree" is the lan-
guage of the application. Since, therefore, the application is, by
the express terms of the policy, made "a part of this contract," it
must follow that a breach of this warranty invalidates the con-
tract, unless some peculiarity in the warranty itself shall take it
out of the general rule.
The cases are not infrequent where a warranty with reference to

a future event, or "a continuing warranty," has been considered by
the courts. Especially in contracts with reference to fire insurance
are these cases frequent,-as with reference to a force pump on the
premises (Cady v. Insurance Co., 4 Cliff. 203, Fed. Cas. No. 2,283;
Sayles v. Insurance Co., 2 Curt. 610,Fed. Cas. No. 12,422); lamps
in factory (Clark v. Insurance Co., 8 How. 235); unoccupied condi-
tion of insured property (Albion Lead Works v. Williamsburg City
Fire Ins. Co., 2 Fed. 479; Dennison v. Insurance Co., 52 Iowa, 457,
3 N. W. 500); change in title or possession (Runkle v. Insurance
Co., 6 Fed. 143; Hathaway v. Insurance Co., 64 Iowa, 229, 20 N. W.
164; McKissick v. Insurance Co., 50 Iowa, 116); "topping mill (Day
Y. Insurance Co., 70 Iowa, 710, 29 N. W. 443); as to future incum-
brances (Ellis v. Insurance Co., 61 Iowa, 577, 16 N. W. 744); change
of exposure (Davis v. Insurance Co., 81 Iowa, 496, 46 N. W. 1073).
In James v. Insurance Co., 4 Cllff. 272, Fed. Cas. No. 7,182, Jus-

tice CliffoFd says:
"Warranties may be affirmative or promissory. Affirmative warranties may

be express or implied. but they usually consist of positive representations in
the policy of the existence of some fact or state of things at the time, or
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previous to the time, of the making of the policy; and they are, in general,
conditions precedent, which, if untrue, whether material to the risk or not,
the policy does not attach, as it is not the contract of the insurer. Promis-
sory warranties may also be express or implied; but they usually, not al-
ways, have respect to the happening of some future event, or the performance
of some future act, in which c¥e they are usually held to be conditions sub-
sequent, and subject to a reasonable construction to effect the intentions of
the parties, as evidenced by the language employed, the subject-matter, and
the surrounding circumstances. Stipulations of this kind must receive a
reasonable construction; and the rule is that the intention of the parties, If
it can be ascertained, is to govern; 'and the intention,' says Shaw, C. J., 'is
to be learned from the language used, construed in connection with every
part and clause in the contract, the subject-matter respecting which the word.s
are used, and the obvious purpose of each stipulation.' Houghton v. Insur-
ance Co., 8 Mete. (Mass.) 125."
We must bear in mind, however, the rule, universally applied by

the courts in all insurance matters, that any ambiguities in the
application or other part of the policy are to be solved in favor
of the validity of the insurance contract. Provisions therein which,
upon one construction, make void, and upon another make valid,
the contract, are never to be so construed as to render the contract
void or nonenforceable, unless the opposite construction is, under
the facts of the case, impracticable. Kahnweiler v. Insurance 00.,
14 O. O. A. 485, 67 Fed. 483-487; Indemnity Co. v. Wood, 19 O. O.
A. 264, 73 Fed. 81, 88; National Bank v. Insurance Co., 95 U. S. 673,
679; Thompson v. Insurance Co., 136 U. S. 287, 297, 10 Sup. Ct. 1019;
Moulor v. Insurance Co., 111 U. S. 335, 342, 4 Sup. Ct. 466.
But there seems in the policy in suit no ambiguity with reference

to the clause pleaded in defense. Its phraseology is clear, the mean-
ing plain, and the intent of the parties manifest. What, then, is
the character of performance to which the insured is to be held
thereunder?
"A warranty as to an existing fact is a condition precedent, and if it be not

true, when reasonably construed, it avoids the policy, whether it is material
or immaterial, as the condition is a part of the contract, which cannot be en·
forced unless it appears that the condition is fulfilled; but the insured, even
in such a case, is only held to a substantial compliance, it being well set-
tled that the condition cannot be extended by construction so as to include
what is not necessarily implied in its terms. Somewhat different rules arb
to be applied to the executory stipulations in the policy, which are sometimeB
denominated 'promissory warranties,' and such stipulations are to be re-
garded as having the legal effect of representations rather than warranties,
as understood in the law of marine insurance, though partaking in some
measure of the character of both. They are like representations, in requiring
that the facts shall be true and correct, and, so far as they are executory,
that they shall be literally performed, but not like warranties. in requiring an
exact and literal compliance. It is enough, therefore, if these statements,
relied on as the basis of the contract, are made in good faith, and without
the intent to deceive; that they are substantially true and COlTect as to ex-
isting circumstances. and substantially complied with so far as they are ex-
ecutory and regard the future." Cady v. Insurance Co., 4 Cliff. 203, Fed. Cas.
No. 2,283.
Under the foregoing statement of the law, as announced by Jus-

tice Clifford, the contention of counsel becomes immaterial as to
whether the warranty above copied from the policies in suit are re-
garded as warranties strictly, or as executory stipulations, which,
by the policies, are made a part of the insurance contract.

v.7
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The circuit court of appeals for the second circuit, in Insurance Co.
v. Leubrie, 18 C. C. A. 334, 71 Fed. 843,845, when considering wheth-
er is a legal distinction between the effect of such a condi-
tion [that insured would not "die by his own hand during the period
of two years following the issue of the lolicy"] when recited in the
policy and when made the subject of a warranty in an applica,tion
upon which the policy is founded," speaking through Circuit Judge
Wallace, say:
"There is no such distinction. In either case there is a stipulation upon the

literal fulfillment of which the validity of the contract depends; and in either
the policy is to be void in the event of a breach,-a result which, by the con-
dition; is expressly, and, by the warranty, is impliedly, assented to,"

The history of litigation with reference to policies of life insur-
ance containing conditions relating to self-destruction by insured
need not here be attempted. A very full collection of the authori-
ties on this point may be found in 16 C. C. A. 623, in note to In-
surance Co. v. Florida. Since the decision of Bigelow v. Insurance
Co. (1876) 93 U. S. 284, upheld the validity of policies whose con-
tracts were nonenforceable where "suicide, sane or insane," was the
cause of the death of the insured, the current of decision in this
direction has been substantiaIly unbroken, in state as well as fed-
eral courts. The reasons for the conclusion reached are clearly stat-
ed in the Bigelow CaRe. Referring- to the former cases of Insurance
Co. v. Terry, 15 Wall. 580, where the supreme court had held that
the phrase. "sball die by his own hand" did not apply to an insane'
man who took his own life, the court consider the phrase "shall die
by suicide, sane or insane," as contained in the Bigelow policy, and
declare (93 U. S. 286): '
"But the insurers in this case have gone further, and sought to avoid alto-

gether this class of risks. If they have succeeded in doing so, it is our duty
to give effect to the contract, as neither the policy of the law nor sound mor·
als forbid them to make it. * * * It is not perceived why they cannot limit
their liability if the assured is in proper language told of the extent of the
limitation; and it is not against public policy. * * * Nothing can be clearer
than that the words 'sane or insane' were introduced fo,r the purpose of ex-
cepting from the operation of the policy any intended self-destruction, whether
the insured was of sound mind or in a state of insanity. These words have a
precise, definite, well-understood meaning. No one can be misled by them;
nor could an expansion of this language more clearly express the intention of
the parties. * * * And this condition, based, as it is, on the construction of
this language, informed the holder of the policy that, if he (the insured)
purposely destroyed his own life, the company would be relieved from lia-
bility."

One of the provisions of the policies in suit is that suicide, after
two years from date of policy, would not be a valid ground for con-
test; and, when the insured affixed his signature to the several
applications for the policies in suit herein, he could not have mis-
understood that the statements therein, "I also warrant and agree
that I will not die by my own hand, whether sane or insane, during
the said period of two ;years," were introduced for the purpose of ex-
cepting from the operation of the policy any intended self-destruc-
tion within such two years. He was thereby informed, and each
holder of said policies (containing thereon the application with this
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warranty in full), was informed, that, "if the insured purposely de-
stroyed his own life within said two years, the company would be
relieved from liability" under said policies. Such is "the distinct
agreement of the parties." "The right to make contracts carries
with it the right to determine what is prudent and wise, what is
unwise and imprudent; and upon that point the judgment ot the
individual is subject to that of no other tribunal." Jeffries v. In-
surance Co" 22 Wall. 47, 54. In the state of Missouri, and perhaps
under some other jurisdictions, the statutes of the state have placed
the suicide clauses of insurance contracts under provisions of local
law, but no such legislation has been attempted in Iowa. This
clause must therefore be construed in this case in accordance with
the announced general principles of construction.
3. Another point in the demurrer is that "the said warranty, in

so far as it attempts to control the acts of the insured while in-
sane, imposes an impossible condition upon the contract, which was
at the time of its execution known to be impossible; and the same
is void, and constitutes no defense to the claim of plaintiff." It
must be remembered that this action is not brought to enforce a
contract based on the warranty referred to. The warranty or agree-
ment is pleaded in 'defense. Construing this warranty according
to the rules of construction herein above stated, and what Circuit
Judge Caldwell, speaking for the circuit, announces (Kahnweiler v.
Insurance Co., 14 C. C. A. 489, 67 Fed. 483, 487) as "a well-settled
rule for the interpretation of contracts,"-that "the court will lean
to that interpretation of a contract which will make it reasonable
and just,"-can any doubt exist as to what the applicant for insur-
ance and the company to whom the application was made under·
stood and intended to express by this warranty? Is any interpreta-
tion thereof practicable, under the situation of the parties at the
time, and the context of this clause, other than that the applicant
intended to tender to the company, and the company understood the
applicant as tendering, an application for insurance, one condition
of whose contract was to be that if the applicant did, within two
years from issuance of policy, commit self-destruction, whether at
the time of such act he was sane or insane, the policy should not
be binding on the company? And can any doubt exist that the com-
pany, in issuing the policy, and the insured and the plaintiff, when
the policies were received and accepted by them, intended and un-
derstood the policies as containing, in this warranty, an exception
to the risk otherwise assumed by the policies? To my mind these
warranties and agreements, under the situation, become and are of
force and effect as a promissory warranty or executory stipulation,
exempting from liability on the policies upon substantia,l breacl:).
thereof.
It follows, therefore, that the demurrer of plaintiff to defendant'ti'

answer must be overruled, to which plaintiff excepts. The clerk
will enter due order accordingly, and notify counsel of such action.
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PYLE T. CLARK et ....

WRIGHT T. SAME.

(CircuIt Court, D. Utah. July 13, 1896.)

1. RAILROAD COMPANIEs-ACCIDENT AT CROSSING-PROVINCB 011' COUR" AND
JURY.
It is now settled that It Is not necessary to leave It to the jury wbetlJer

a prudent mali would look and listen before attempting to cross a raD-
road track, and It Is tlJe duty of tlJe court to declare that a failure to
look and listen is negligence.

.. SAME-FAILURE TO LOOK AND LISTBN.
Where one, approaching, In a wagon, a double-track railroad running

north and south in a street, stopped, and looked to the north, and, seeing
nothing, concentrated his attention for a minute and a half on a switch
engine moving on the nearest track, and then, without looking again
to the north, attempted to cross, and was struck by a train coming from
that direction, held, that he was guilty of negligence. and a verdict for de-
fendant was properly directed.

.. SA1>rE-NEGLIGENCE OF DRIVER-EFFECT ON PASSENGER.
Negligence of the driver of a private conveyance, in falling to look and

listen on approaching the track, is not imputable to one riding witlJ him,
In the absence of any relation of master and servant; nor is the passen-
ger required to exercise the same watchfulness as the driver to discover
an approaching train and give notice thereof.

These were two suits, brought, respectively, by George M. Pyle
And A. E. Wright, against S. H. H. Clark and others, receivers of the
Union Pacific Railway Company, to recover damages for personal
injuries incurred by an accident at a railroad crossing. In the case
of Pyle, the court directed a verdict for defendants, but refused to
80 direct in the case of Wright, and the jury found for plaintiff.
Both cases were heard on motions for new trial.
Evans & Rogers, for plaintiffs.
Williams, Van Cott & Sutherland, for defendants.

MARSHALL, District Judge. By stipulation, these cases were
tried together. On July 13, 1895, the plaintiffs were injured in a
collision with a train operated by defendants as receivers of the
Union Pacific Railway. The collision occurred at the intersection
of Second North and Fourth West streets in Salt Lake City. There
were two railway tracks in Fourth West street, extending from a
point south of the place of accident to a point about two-fifths of a
mile north of that place. The centers of these tracks were 14 feet
apart. The eastern track was about 45 feet from the east street line.
At a point two-fifths of a mile north of the place of accident, the west
track curved to the west and departed from the street. At about the
same point the east track was slightly deflected to the west until it
was on a line with the southern portion 0[ the west track, from
which point it continued a straight track to a hill, a distance of about
a mile. The west track was the main line of the railway. The east
was a spur track to some limestone quarries. The plaintiffs lived
in Buena Vista, Colo. They were going to Oregon, with the inten·
tion of settling there if they liked the country. They traveled in a


