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Under the operation of the last-mentioned act, the words, "ex-
cept a party to an interference," are eliminated from section 4911,
and all distinction between interference cases and ex parte appli-
cations for patents, sofar as it relates to the remedy by appeal, is
removed. The decision of the commissioner is no longer final in
either class of cases, and now any applicant for a patent, in any
case, who is dissatisfied by the rejection of his application, may ap-
peal. It was held in Kirk v. Commissioner, supra, that an appli-
cant for a patent in an ex parte case was not entitled to redress
by a bill in equity until he had exhausted the remedy by appeal as
provided in section 4911, and it is urged on behalf of the demurrants
that the same rule of construction applies to the law as now amend-
ed or altered, and that the plaintiff cannot prosecute his suit in this
court until he has first appealed to the court of appeals of the
District of Columbia, and exhausted his remedy there. This con-
struction of the law appears to be reasonable. But it may be urged
that, as the plaintiff had the right to file his bill in equity, before
the remedy of appeal was given to him, he cannot now be deprived
of that right by the retrospective operation of the law upon deci·
sions of the commissioner of patents which had been made before
its passage. It has long been settled that laws which affect the
remedy only, and do not impair the obligation of contracts, or dis-
turb vested rights, are not within the constitutional prohibition,
which, it has been held, does not apply to such remedial statutes as
change the time for bringing an action, take away one remedy and
establish another, or enlarge or restrict the mode of redress for
legal wrongs. Statutes of limitation afford a familiar illustration
of this principle. 1 Kent, Comm. 455-465; Converse v. Burrows, 2
Minn. 229 (Gil. 191). The plaintiff will not be deprived of any con·
stitutional right by postponing the time for bringing his suit in
this court until after the determination of his appeal in the cir-
cuit court of appeals of the District of Columbia, whose decision
might render any further proceedings unnecessary.
In view of this conclusion, it is needless to consider the other

questions presented in the brief of the defendant's counsel, to none
of which, however, was any reply made on the part of the plaintiff.
It is ordered that the demurrer be sustained.

GUBBINS v. LAUGHTENSCHLAGER et at.
(CirCUit Court. S. D. Iowa, E. D. July 9, 1896.)

1. EQUITY PLEADING-AMENDMENTS, WHEN ALLOWABLE.
Under equity rule 60, certain amendments as to matters of form or

"other small matters" are allowable as of course, if replication has not
yet been filed, or the cause has been set down for hearing on bill and
answer; but after replication, or setting down for hearing, amendments
are dependent on leave of court, and in the exercise of its discretion.

S. SAME.
After the cause has been prepared for trial, hearing had, and the issuea

tully llubmitted, the discretion of the court is not so easily moved to allow
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aml;lndments in material matters as tn the earlier stages, when the issues
are in a formative condition.

8. SAME..:...AMENDMENT AFTER DEOISION FILED-JURISDICTIONAL AVERMENTS.
In a cause which had been pending for several years a hearing was had,

lasting several days, and oral arguments were made. 'l'hereafter written
briefs were submitted, a decision filed·, and the draft of a proposed decree
submitted. Held, that the court, in the exercise of its discretion, would
not thereafter permit defendants to amend their answer by withdrawing
repeated admissions of their citizenship as alleged by complainants, and
sUbstituting averments showing that they were citizens of another state,
so that the jurisdiction of the court would be defeated, especially where
defendants were necessarily conversant with the facts from the beginning,
and the suit was to enforce a mechanic's lien; so that, in case the suit
were dismissed, there was grave doubt whether complainant would not be
debarred by lapse of time from bringing a new suit in a state court.

This was a suit in equity by John Gubbins against Adam C.
Laughtenschlager and William Huttenlocher. The cause was heard
on motion by defendants for leave to file amendments to their an-
swers, changing the allegations therein as to the citizenship of de-
fendant Laughtenschlager.
James C. Davis and Clark Varnum, for the motion.
James H. Anderson and A. B. Jenks, opposed.

WOOIJSON, District Judge. On April 18, 1896, defendants pre·
sented to the court their motion for leave to file amendment to their
answers theretofore filed herein. On April 2Uth defendants, by
leave, filed amendment to said motion.· To the granting of such
motion plaintiff objected. The motion, as first presented, being sup-
ported by theaffidavit of defendant Laughtenschlager, plaintiff filed
affidavits resisting such motion, whereupon defendants filed further
affidavits supporting the motion.
The substance of the amendments to answers as sought to be

filed is: (1) A withdrawal from former answers of the allegations
therein contained, which admit that said defendants are, and were
at commencement of this action, severally citizens of the state of
Iowa, and (2) the substitution therefor of allegations to the effect
that defendant Laughtenschlager was at the time of the commence-
ment of this action a citizen of the state of llIinois, and (3) the
prayer that because plaintiff, Gubbins, was at the time of the com-
mencement of this action a citizen of the same state of which defend-
ant Laughtenschlager was then a citizen, the action be dismissed, as
without the jurisdiction of this court.
It is conceded that if the fact now sought to be pleaded by the

proposed amendment to the answers of defendants exists, and had
properly been brought before the court, and sustained by competent
proof, the diverse citizenship requisite to give jurisdiction of this
action would, under such proof, be wanting. Before considering the
motion for leave to file, it may be well to notice the present status of
this action. The action was commenced in this court in 1892, the
petition being filed in the clerk's office August 10th of that year.
The relief sought therein is the foreclosure of a mechanic's lien upon
property situated in Ft. Madison, Iowa, and judgment against defend-
ants named in the caption above for work and material set forth in
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the statement (annexed by copy to tb,e petition) of said lien, in accord·
ance with the statutes of Iowa. This petition alleges that:
Your petitioner resides in the city of Chicago, and is a citizen of the state

of Illinois, and that defendants, Adam C. Laughtenschlager and William
Huttenlocher, are both of residence in the state and district of Iowa, and are
citizens of said state and district.
By error in the clerk's office this action was docketed as an action

at law, and summons issued therein. The return of service, as
entered on said summons, recites:
That said writ was served on defendant Laughtenschlager on August 13,

1892, by reading the same to Mary Laughtenschlager. the wife of Adam C.
Laughtenschlager, a member of his family, over the age of sixteen, at his
residence, and delivering a true copy to bel', at Fort Madison, in the county
01' Lee, and state of Iowa.
Upon January 7, 1893, the defendants filed their answer herein,

the same being sworn to on January 4, 1893, by defendant Hutten-
locher, before one of the attorneys of record for defendants, who was
a notary public. In this answer, after denying "each and every
allegation in the petition contained not herein specifically admitted
or pleaded to," the citizenship, etc., of defendants is stated as fol-
lows:
Defendants admit the citizenship of the parties as alleged in plaintiff's peti-

tion. Defendants admit that at the time of the filing of said petition these
defendants were engaged as co-partners in business in the city of Fort Madi·
son, Iowa.
Attached to said answer is a "counterclaim and cross petition,"

the first three paragraphs of which are as follows:
And by way of counterclaim and cross petition against plaintiff, defendants

allege:
(1) That the defendants, Adam C. L:mghtenschlager and William Hutten·

locher, on and prior to the 7th day of January, were engaged as partners.
and were about to constnlct and erect a packing house in the city of Fort
Madison, Iowa. That said A. C. Laughtenschlag€l' and ·William Hutten-
locher are now, and were at the commencement of this action, and stili are,
residents and citizens of the city of Fort Madison, Lee county, Iowa.
(2) That John Gubbins, the defendant in this cross petition, is now, and was
at the time of the institution of this action, and still is, a resident of tbe city
of Chicago, Illinois, county of Cook.
(3) l'hat the controversy hereinafter set forth is a controversy between

citizens of different states of the United States, and the amount in contro-
versy, exclusive of costs, exceeds $2,000.

Judgment is demanded in said last-named pleading (which is veri-
fied by defendant Huttenlocher) in the sum of $100,000 against plain-
tiff.
On November 6, 1893, plaintiff (having previously filed a demurrer,

now withdrawn) filed his answer to this "counterclaim and cross
petition," in which he admits the allegations of the first, second, and
third paragraphs above set out. On January -, 1894, on motion
of complainant, the error in docketing the action on the law docket
was corrected by an order directing the clerk to docket same on the
equity docket. 'l'hereupon, by leave, complainant, on January 24,
1894, filed an amendment to his "original bill of complaint," by
adding thereto certain averments, whereupon, on January 30, 1894,
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defendants filed a pleadlIlg: "Answer of Adam C.Laughten.
schlager and :William .,auttenlocher, respondents, to t.he bill and
amended bill of complaint of J ohnGubbins, complainant," in which
/laid respondents say: .
(1) They admit that at the time of the institution of action John Gubbins,

complainant, was a citizen and resident of the city of Chicago, state of Illi-
nois. (2) That each of said respondents at .the time of the institution of this
action was a citizen and resident of the city of Fort Madison, state of Iowa.
* '" '" (9) Respondents deny each and every allegation not herein specifically
admitted or specifically pleaded to. Wherefore, having answered thus fully,
respondents humbly pray to be dismissed with their reasonable costs, etc.

On the same date, January 30, 1894, said defendants :filed their
cross bill in said action, the opening paragraph!:' of which are as fol·
lows:
Adam C. Laughtenschlager and William Huttenlocher, the respondents in

the original bill of complaint, by leave of court first had and obtained, present
this, their cross bill, against John Gubbins, the complainant In the original
bill of complaint, and for cause of action charge and allege: (1) That saiel
complainants, Adam C. Laughtenschlager and William Huttenlocber, on and
priolo to the 7th day of January, 18H2, were engaged as partners under the
firm name and style of A. C. Laughtenschlager & Co., and as such partners
were about to construct and erect a packing bouse in the city of Fort Madi-
son, Lee county, Iowa. (2) That said Adam C. Laughtenschlager and William
Huttenlocher were at the time of the commencement of this action citizens
and residents 9f Fort Madison, Lee county, Iowa. (3) That John Gubbins,
the respondent In this cross bill, Is now, and was at the commencement of this
suit, and still Is, a resident of the city of Chicago·, state of Illinois. (4) That
the controversy hereinafter set forth is a controversy which, at the time of
the commencement of this .actlon, was a controversy between citizens and
residents of ditIerent state'S of the United States, and the amount In contro-
versy, exclusive of costs and interest, exceeds the sum of $2,000. (5) COlP-
plainants allege that the cause of action hereinafter set forth grows out of
a contl:act set up in the original proceeding by the filing by respondent of
his original complaint in this cause on or the 10th day of August,
1892, wherein John Gubbins, respondent in this cross bill, was complainant.
and complainants herein were respondents.
The prayer in the cross bill is for judgment against plaintiff, Gub·

bins, for $100,000.
On February 20, 1894, plaintiff, Gubbins, filed answer to said

cross bilI, wherein he "admits the truth of the allegations num-
bered two, three, four, and five" of said cross bilI, which include,
as shown above, the allegations of diverse citizenship. Replica-
tions having been duly filed, the parties proceeded to the tak-
ing of testimony. The €'vidence filed herein extends over many
hundreds of pages. The abstract of evidence covered nearly 500
pages. The cause came on for hearing in June, 1895, and occupied
the time of'. the cQurt and counsel for nearly three days. The cause
was also presented to the court in written briefs. Upon March 2,
1896, the opinion of the court was filed, finding the equities with
plaintiff, diliJmissing the cross bill, ordering judgment for plaintiff
for about $18,000, .and decree foreclosing lien, etc. Upon
March 9, 1896, counsel for defendants were sel'ved by counsel for
plaintiff withnotic€' that on the first day of the next term of court,
to wit, April 14,'1896, they would present to the court for signature
a decree in said cause, a copy of said proposed decree being served
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with such notice. Thereafter, as stated above, defendants present-
ed to the court their motion for leave to file amendment to their
answers.
I have thus particularly stated the proceedings had in the case, and

the condition of the pleadings, to the end that the exact status
of the case when this motion was presented might be clearly ap-
parent. It will be noticed that no decree had been actually signed.
But the findings of the court had been given and filed. In this re-
spect the situation was analogous to a verdict of the jury in a law
action having been returned into court. On the argument, accom-
panying the presentation of said motion for leave to file, no claim
was made that defendants were, as of right. entitled to file the
amendment. The claim as urged was that the rightful exercise of
the discretion of the court in the matter must necessarily lead to the
granting of such leave. Under equity rul£' 60, amendments, as to
matter of form, filling blanks, or "other small matter," are allowable
as of course, if replication has not yet been put in, or the cause not set,
down for hearing upon bill and answer. But, after ":'eplication, or
such setting down for a hearing, amendments are dependent on
leave of court, in the exercise of discretiJn. As early as Wright
v. Lessee of Hollingsworth, 1 Pet. 168, the supreme court declared
that "the allowance and refusal of amendments in the pleadings
* * * are matters so peculiarly addressed to the sound discretion
of the court of original jurisdiction as to be fit for their discretion
only, under their own rules and modes of practice." Later, in Hardin
v. Boyd, 113 U. S. 756, 761,5 Sup. Ct. 773, the supreme court uses this
language:
In reference to amendment of equity pleadings the courts have found it

impracticable to lay down a rule that would govern all cases. Their allow-
ance must, at every stage of the cause, rest in the discretion of the court;
and that discretion must depend largely on the special circumstances of each
case.

This language is quoted and approved in Richmond v. Irons, 121
U. S. 27, 47, 7 Sup. Ct. 796.
After the cause has been prepared for trial, and hearing had, and

fully submitted, the discretion of the court is not so easily moved to
grant an amendment material matters as in the earlier stage,
when the issues are, as it may be said, in a formative condition. Dur-
ing the trial, the necessity, in furtherance of justice, frequently ex-
ists, to allow amendments, to conform the pleadings to the proof.
And in such where no substantial prejudice is thereby caused
to the opposite party, the leave is generally given to amend, and the
trial proceeds under conditions such as the court shall deem just.
In Neale v. Neales, 9 Wall. 1, 8, the supreme court was called

upon to review a ruling of the court below, which had allowed an
amendment to the bill. After hearing had been had on the original
bill, the court. on its own motion, ordered that complainants have
leave to amend, on payment of costs, etc. Hearing was subsequently
had on an amended bill, and decree entered for complainant. Justice
Davis, at some length, considers the matter of allowance of amend-
ments. In that case the amended bill presented substantially "an
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entirely new case," save as to subject-matter. The contract and
promise as alleged differ materially, while the consideration and acts
of part performance are largely the same. The action of the court
below was sustained, as being in accordance with the proof, and the
leave to amend worked no injustice or prejudice to defendant, a full
hearing (though second hearing of the cause) having been had on
the amended bill. The learned justice, in considering whether,
when the purposes of substantial justice required it, "the court might
allow so material a change in the case as here appeared," where "the
evidence made out a case for relief, but a case different from the one
stated in the bill, and that it was necessary either to dismiss the bill
without prejudice or give leave to amend," says:
To accomplish the object for which Ii court of equity was created, It has

the power to adapt Its proceedings to the exigency of each particular case;
but this power would very often be ineffectual for the purpose, unlf'ss it also
possessed the additional' power, after a cause was heard, and a case for
relief made out, but not the ,case disclosed in the bill, to allow an alteration
of the pleadings on terms, that the party not in fault would have no reasona-
ble ground. to object to... • • Necessarily, in a federal tribunal. the
matter of ameudment, at this stage of the progress of a cause, rests in the
sound discretion of the court. At an earlier stage, this discretion is con-
trolled by the rules of equity practice adopted by this court, but not so upon
the hearing,_ for there is no rule on the subject of amendments applicable
to a cause which has advanced to this point.
In the case at bar, not only had a full hearing, occupying a number

of days, been had, and oral arguments heard, and thereafter further
briefs submitted, but the decision of the court had been filed, and
draft of proposed decree thereon served on party now asking leave
to amend. In Hardin v. Boyd, supra, it was said:
It may be said, generally, that in passing upon applications to amend, the

ends of justice should never be sacrificed to mere form. or by the too rigid
adherence to technical rules of practice. Undoubtedly great caution should
be exercised when the application comes after the litigation has continued for
some time, or when the granting of It would cause serious inconvenience
or expense to the opposite party. And an amendment should rarely" If ever,
be permitted where It would' materially change the very substance of the
case made by the bill, and to which the parties have directed their proof.
In the Tremolo Patent, 23 Wall. 518,527, Justice Strong, speaking

for the court, says:
It Is true that an amendment which changes the. character of the bill ought
not generally to be allowed after a case has been set for hearing, and still
less after it has been heard.
Numerous cases have been cited by coullsel for plaintiff as sustain-

ing the point that the question of citizenship herein can only be
raised by plea in abatement. Such appears for a long time to have
been the holding of the supreme court. In Hartog v. :Memory, 116
U. S. 588,590, 6 Sup. Ot 521 (decided in 1885), the point under con-
sideration is stated in the opinion therein rendered by Ohief Justice
Waite. The action had been dismissed by the court below, upon
what was there held to be lack of jurisdiction on account of citizen-
ship, as developed in the evidence. In reversing the order dismiss-
ing the action the court say:
It was well settled before the act of 1875 that when the citizenship
necessary for the jurisdiction of the courts of the United States appeared
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on the face of the record, evidence to contradict the record was not admis-
sible, except under a plea in abatement, in the nature of a plea to the jurill-
diction; and that a plea to the merits was a waiver of such a plea to the
jurisdiction. In its general scope this rule has not been altered by the act
of 1875. * * * The statute changed the rule so far as to allow the court
at any time, without plea, and without motion, to stop all further proceed-
ings, and dismiss the case the moment a fraud in its jurisdiction was discov-
ered. Neither party has the right, however, without pleading at the proper
time and in the proper way, to introduce evidence, the only purpose of which
is to make out a case for dismissal. The parties cannot call on the court to
go behind the averments of citizenship in the record, except by a plea to the
jurisdiction, or some other appropriate form of proceeding. The case is not
to be tried by the parties as if there was a plea to the jurisdiction when no
such plea has been filed. The evidence must be directed to the issues, and
it is only when facts material to the issues show there is no jurisdiction
that the court can dismiss the case upon the motion of either party. If, in
the course of the trial, it appears by evidence which is admissible under the
pleadings, and pertinent to the issues joined, that the suit does not really
and substantially involve a dispute of which the court has cognizance, or
that the parties have been improperly or collusively made or joined for the
purpose of creating a cognizable case, the court may stop all further proceed-
ings, and dismiss the suit.
As to how these facts must appear in the evidence before such or-

der of dismissal is authorized, the court say in Barry v. Edmunds, 116
U. S. 550, 559, 6 Sup. Ct. 506:
In making such an order, therefore, the circuit court exercises a legal, and

not a personal, discretion, which must be exerted in view of the facts suf-
ficiently proven, and controlled by fixed rules of law. It might happen that
the judge on the trial or hearing of a cause would receive impressions amount-
ing to a moral certainty that it does not really and substantially involve a
dispute or controversy within the jurisdiction of the court. But upon such
a personal conviction, however strong, he would not be at liberty to act,
unless the facts upon which the persuasion is based, when made to appear
distinctly on record, create a legal certainty of the conclusion based on them.
Nothing less t):lan this is meant by the statute when it provides that the
failure of the jurisdiction on this account "shall appear to the satisfaction of
said circuit court."
In Manufacturing Co. v. Bradley, 105 U. S. 175, 181, the court de-

clare that:
To confer or oust jurisdiction, when that depends on citizenship, the neces-

sary facts must be distinctly alleged, and admitted or proven.
In Railroad Co. v. Quigley, 21 How. 202,214, the court say:
"The only plea filed in this caUlle is the general issue. That plea raises
an issue on the merits of the complaint, and leaves the jurisdiction allega-
tions without a traverse. No question involving the capacity of the parties
in the cause to litigate in the circuit court can be raised before the jury
under such pleadings;" and numerous cases are cited, including Conard v.
Insurance Co., 1 Pet. 386; Evans v. Gee, 11 Pet. 80; Wickliffe v. Owings,
17 How. 47.
So in Deputron v. Young, 134 U. S. 2H, 251, 10 Sup. Ct. 543, the

court, on a point involving the question of jurisdiction on account of
citizenship, say:
Clearly, where the jurisdictional allegation is not traversed, no question

involving the capacity of the parties in the cause to litigate in the circuit
court can be raised before the jury (Railroad Co. v. Quigley, 21 How. 202),
or treated as within the issues they might be impaneled to determine.
A. further extract from Hartog v. Memory, supra,may here ,be given

3S pertinent to, yet not as strong as, the case at bar. The declara-
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tion had stated diverse citizenship of the parties, such as, if truly
stated,gave the court jurisdiction. The defendant pleaded to the
merits. It was claimed .that during the taking of testimony (as is
claimed in the case at bar) one of the parties testified to facts which
showed the court had no jurisdiction. The court, in reversing the
order of dismissal, say:
Under the issues joined, the question of citizenship did not and could not

arise. If a judgment had been rendered on the verdict, defendant would have
been bound by it, notwithstanding both he and Hartog were aliens. The
record would have estopped him from denying the jurisdiction of the court.
The testimony about his citizenship was irrelevant and immaterial. It did
not in any manner relate to the merits of the case. It apparently came out
incidentally, without attracting the attention of the court at the time. The
defendant suffered it to pass without special notice at the time, until after
verdict against him.
This quotation is peculiarly applicable in the case at bar to the

testimony of defendant Laughtenschlager, which in manner of its
giving and contents is very similar to that in the Hartog Case. Not
only must the objection to jurisdiction based on citizenship be
brought squarely before the court, but its presentation must be
timely. It is due to the opposite party, as well as to the court, that
whatever objection exists affecting the jurisdiction of the court shall
be brought before the court at the earliest practicable opportunit:r.
In the case at bar defendants now ask the court to permita pleading to
be filed which, shall withdraw their repeated admissions of diverse
citizenship, and permit them at this stage, and for the first time, to
raise an issue on this jurisdictional question. Under the pleadings,
the testimony taken, and affidavits filed by them, not only must de-
fendant Laughtenschlager himself have known at the commencement
of this action the facts as to his citizenship, but it is impossible that
his co-defendant, Huttenlocher, could have been ignorant of it. Each
of these defendants was repeatedly upon the stand as a witness, and
weeks were consumed in taking testimony. The hearing occupied
about three days, and was full and exhaustive. Written briefs were
subsequently presented. The work of the court in examination of
the case and making its findings occupied over two weeks of continu-
ous and hard labor. During none of these periods, from commence-
ment of suit, in August, 1892, to filing of decision of the court, in
March, 1896, was any suggestion by either defendant or'their counsel
made as to defect of jurisdiction. Should the court permit the plead.
ing now to be filed raising that issue? Plainly, if granted, the condi-
tion of the filing ought to be the payment of all the taxable costs to
date. But, even under such condition, ought leave to be granted?
If the matter was to be decided on the testimony already taken and
affidavits filed, the court must decide against the point now sought to
be made, and hold the court has jurisdiction under the presentation
made. But should the court grant leave to raise the issue and the
introduction of testimony thereon? 'I'he record discloses no reason
why defendants had not sooner presented the point. Under the
cases above dted, the testimony of Laughtenschlager on this point
was "irrelevant and wholly immaterial" to the issues presented by
the pleadings filed therein, and would not have justified the dismissal



GUBBINS V. LAUGHTENSCHI,AGER. 623

the case. In Cotten v. Casualty Co., 41 Fed. 506,510, the general
rule of practice is considered which relates to granting leave to :file
amendments to pleadings:
But this rule does not relieve the pleader from presenting his plea within

the time required by the statute or the practice of the court, or within a rea-
sonable time after ascertaining the facts upon which the defense is based,
or, what is the same thing, a knowledge of such facts as will put a reasonable
man on inquiry, which, if presented, would have led to a knowledge of the
matters sought to be pleaded.

In Hewitt v. Story, 39 Fed. 158, Judge Ross had under considera-
tion this point. The bill had been filed for over two years. Amend-
ed pleadings had, by leave, been filed. Appointment of examiner
had been made, and the taking of testimony had been in progress,
and progressed to quite a length. Upon an order for filing answer
to amended bill a plea to the jurisdiction was filed, based on the
citizenship of the parties. .Judge Ross was considering a motion to
strike out the plea. He says (page 160):
It is one thing for the court, in the interest of justice, and in the exercise

of the authority conferred and duty imposed upon it by the act of 1875,
whenever it has reason to believe that its jurisdiction is being imposed upon,
of its own motion to cause the necessary inquiry to be made, to the end that
all further proceedings may be stopped, and the suit be dismissed in the event
it should be found .that a fraud upon its jurisdiction had been committed;
and quite another thing for parties to interpose pleas out of the regular es-
tablished order of proceedings. If the plea in question was properly filed,
It might with equal propriety have been withheld until all the testimony
should be taken, and then put in. It was too late when filed, or it would
not have been too late then. That parties have a right, after answering to
the merits and permitting testimony to be taken, thereby entailing. expense
upon the opposite party, and consuming the time of the court and
to Interpose a plea to the jurisdiction, which from its very nature is a mal-tel'
to be first disposed of, and which, under the long-established practice, Sh0111d
be interposed before answer to the merits, seems to me out of all reason.
Such a practice should never be tolerated in the absence of statutory require-
ment, for it would lead to unnecessary expense to the parties, and to great
uncertainty, delay, and Inconvenience in the proceedings of the court.
And the learned judge then takes up the statute of 1875, and, con·

struing it in the light of Hartog v. Memory, supra, arrives at his de-
cision that the plea should be stricken from the files as out of time.
Kennedy v. Refining Co., 69 Fed. 716, was a case where answer to

the merits was filed, and a large amount of testimony taken by both
parties. Upon submission of the case, defendant contended that the
allegations as to diverse citizenship did not sustain jurisdiction. The
court say:
These averments as to the citizenship of the defendants are Wholly Insuf-

ficient to confer jurisdiction upon the court, and, if a demurrer had been
Interposed, the same would have been sustained. But, defendants having
answered, and all parties having gone to great expense In taking testimony,
it is now too late for the defendants to make this contention. If the ob-
jection related to the want of jurisdiction because of the subject-matter, the
court would pass upon such question at any time, without reference to the
state of the pleadings. But an objection on account of diverse citizenship
may be waived by answer, and the court is of the opinion that in this case
the defendants have made such waiver, and it is now too iate to make the
contention relied upon in their brief.
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Smith v. Babcocl{, 3 ·Sumn. 583, Fed. Cas. No. 13,008, was
by Jl1stice Story. Application was made for leave to file amended
answer, supported by affidavits. After referring to the general
power and the practice of courts of equity in granting leave to
amend, the learned justice proceeds:
The whole matter rests in the sound discretion of the court. I should be

sorry should it be supposed that the court had no authority to grant leave to
tile amended answer, whenever it was manifest that the purposes of sub-
stantial justice required it. On the other hand, considering the solemnity
of answers, I should be sorry to see any practice introduced which should in
any-the slightest-degree, encourage negligence, indifference, or inattention
to the duties imposed by law upon parties who are called upon to make state-
ments under oath. And it seems to me that, before any court of equity
should allow such amended answers, it should be perfectly satisfied that the
reasons assigned are cogent and satisfactory for the application; that the
mistakes to be corrected or the facts to be added are made highly probable,
if not certain; that they are material to the merits of the case in contro-
versy; that the party has not been guilty of gross negligence; and that the
mistakes have been ascertained, and the new facts have come to the Knowl-
edge of the party, since the answer was put' in. Where it was manifest he
was taken by surprise, or where the mistake or omission is manifestly a
mere inadvertence or oversight, there is generally less reason to object to the
amendment than there is where the whole bearing of the facts and evidence
must have been well known before the answer was put in.,
In Calloway v. Dobson, 1 Brock. 119, Fed. Cas. No. 2,325, Chief

Justice Marshall was called to consider at the circuit much the same
question which is here presented. In that suit (judgment at law
having theretofore been rendered, bill filed to restrain proceed-
ings thereunder) an injunction was issued pendente lite, and, answer
having been filed, testimony was taken, the case submitted, and the
court had announced its decision, and interlocutory decree signed.
Thereupon defendant asked leave to avail himself of additional de-
fense in the nature of certain material accounts, alleged to have been
found by him in books of account after this interlocutory decree was
entered. The chief justice, after stating the general rules pertaining
to allowance of amendments, adds:
Perhaps the legal discretion which exists in the case acknowledges no other

limit than is necessary for the purposes of justice, and for the restraint of
gross and inexcusable negligence.
As to the amendments in equity causes, he says:
Althougllcourts of equity· seem, in general, less trammeled by technical

rules than courts of law, they exhibit less facility in allowing amendments
to an answer than is exhibited by courts of law in allOWing amendments to
pleadings. The instances are rare in which amendments to an answer have
been allowed after a cause has been heard, and there has been any expression.
of an opinion from the court.

With regard to the case then under consideration, and the omission
defendant had made in his original answer of what he now seeks to
supply, the learned chief justice says:
After finding that the consequences of this omission are unfavorable to

himself, he offers to make it, and asks to be placed in the situation he would
have held had it been made originally. The indulgence suggested may pro-
mote the justice of the case, but it is apparent It may endanger that justice.
The defendant who is called ·upon 101' discovering may disclose just as much
as he pleases, may take the chance of any advantage which the experiment
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may afford, with the confidence that its proving unsuccessful will do him no
injury. It is extremely probable that in this case the particular accounts
now offered were overlooked, and not purposely concealed. But there is no
evidence of this except the defendant himself,-a declaration which may be
made in every case. Admitting it to be true, it implies gross negligence, which
is of a description so calculated for the introduction of fraud that the general
policy of the law may require the person who has committed it to bear the
consequences.
And, after examining precedents, leave to amend was denied. The

arguments so forcibly presented in the case cited, though the amend.
ment there related to the merits of amended answer as well as the
time of application for leave, are very instructive as to the proper
action in case at bar.
Attention is again directed to the case of Hartog v. Memory, supra,

as in line with the reasoning of Chief Justice Marshall, and as enfor-
cing the duty of a defelldant to make prompt and timely application
for leave to amend, as soon as the facts involved become known. A
defendant may not state his defense in piecemeal, presenting a new
part after decision rendered, for the purpose of meeting that decision
and having an additional trial as to that, and, if there defeated, pre-
senting still another part, etc. A party may not thus experiment
with the court. Suits cannot thus be hied. Else there is no end to
litigation, until the ingenuity of counsel and defendant in suggesting
additional facts is exhausted.
Although not suggested by counsel, a further suggestion may be

made as having proper bearing on the exercise of the discretion
confided to the court in this matter. In his argument much stress
was laid by counsel for defendant on the fact, claimed by him
as sustained by the evidence, that defendants had each been
financially ruined and had become insolvent by what counsel insisted
was the malperformance by plaintiff of his contract with defendants,
and counsel referred to portions of the evidence as sustaining his
claim. If such be the financial condition of defendants, in what situ-
ation would plaintiff be placed if the proposed amendment were per-
mitted to be filed, and this cause dismissed as without the jurisdiction
of the court, according to the prayer defendants now make, and ask
leave to file? Plaintiff brought this action to foreclose his me-
chanic's lien on August 10, 1892, conformably to notice served on him
by defendants dated July 19, 1892, under section 3321, McClain's Code
Iowa, requiring him to commence suit within 30 days after such
notice, or the lien would be forfeited. The question is a serious one
as to the right of defendant now to commence in the state court his
action to foreclose his mechanic's lien, if the cause be now dismissed.
And again, by subdivision 2 of section 2529, Code Iowa (section 3734,
McClain's Code), the period of limitation for bringing an action to
enforce a mechanic's lien is declared to be ''within two veal'S from the
time of the filing the statement in the clerk's offic·e." Plaintiff's
statement for such lien was filed in the clerk's office upon July 8,1892.
Here again is the serious question whether, under this general stat-
ute, plaintiff might now, in the state courts, bring his action to fore-
dose his mechanic's lien, if this action be dismissed, as defendants,
by their proposed amendment, ask. This two years from time of

v.75F.no.7-40
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filing ()fstatement has long since expired, while defendants were in
this c9Urt, and while plaintiff here seeking to enforce his lien,
with the oft-repeated declaration of defendants then in the pleadings
in this case that defendants were each then, and at the commence-
ment of this suit had been, residents and citizens of the state of Iowa.
If plaintiff may not enforce his mechanic's lien in the state courts
(and this court has found him entitled to its enforcement for amount
due him of nearly $20,000), and if defendants are insolvent, so that a
personal jUdgment against them is noncollectible, ought the court,
as a court of equity, in its discretion, to allow the filing of an amend-
ment at this period of the litigation, which may, and probably would,
have the effect of making a judgment for the large amount this court
finds due him worthless in his hands? In Salisbury v. Bennett, 72
Fed. 743, Circuit Judge Lacombe had under consideration a motio-n
for leave to amend answer by setting up the' statute of limitations.
The action was for libel, and the limitation of action two years.
When the original answer was filed it was not believed the defense
of this statute, as the declaration of the state courts then stood,
could be successfully established. But the court of appeals of that
state (New York) during the pendency of the action had so construed
such statute as that it would now probably furnish a good defense.
Defendant· had been out of the state, after the libel was published,
for nearly the entire two years before suit brought. Promptly on
his return service of notice was had, although nearly three years
had elapsed, and he could not haV'e been sooner served after suit was
begun. The defendant appeared, and answered to the merits. If
the proposed amendment was now permitted, thf> action must in all
probability fail. How should the court exercise its discretion?
Judge Lacombe says that "the excuse given for not pleading this de-
fense(limitations) originally is a reasonable one." But he adds:
Nevertheless, when application is made to the favor of the court for leave

to interpose any defense, and the application one resting in discretion, all
the circumstances of the case will be consIdered, and care taken not to sanc-
tion any such abuse of procedure as wowd shock the conscience.
And he declares, as to the amendment, if applicable to the case in

the United States court, that because it would be grossly inequitable
to permit him thus to defeat the plaintiff's claim, his application
should be denied. The same considerations applied in this case lead
to the same denial of leave to amend.
Further, the motion for leave herein presented relates only to the

answers flIed by the defendants. If the leave was granted as asked,
the cross bills would still remain, with their averments that defend-
ants were at the time of the commencement of this suit citizens of
Iowa, and that the .controversy in said cross bills tendered was be-
tween citizens of different states. The motion for leave to file
amendments to answer of. defendants is overruled. Ordered accord·
ingly, and defendants severally except.
The clerk will notify counsel of record of the decision announced,

and that at 10 a. m. on July 16, 1896, the court will be in session at
the court room at Keokuk, for the purpose of signing the decree in
the cause in accordance with the decision heretofore filed herein.
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1. ATTACHMENT AND EXECUTION-LEVY ON EQUITABLE INTEREST.
As attachments and executions may be levied on equitable interests in

real estate in Michigan, a bill in aid of an execution or attachment so
levied will be entertained in the federal courts of equity sitting in that
state.

2. ATTACHMENT LIEN-SURRENDER.
A return of nulla bona on a first execution after jUdgment is not a sur-
render of a lien on real estate secured by an attachment levied before
judgment.

S. SAME.
Where the rights of third parties do not intervene, no delay in the

levy, after judgment, of an execution on real estate, destroys the lien
thereon arising from an attachment leVied before judgment, unless such
delay shows an intention to abandon the lien, and a delay of nine
months does not show such an intention.

4. ATTAOHMENT AGAINST DECEDENT-ENFORCEMENT.
How. Ann. St. Mich. § 5946, providing that a claimant having a lien

upon the estate of the deceased, by attachment previous to his death,
may, on obtaining judgment, have execution against such estate, jus-
tifies a court of equity in aiding an execution levied under such clr-

without regard to the settlement of the decedent's estate in
the probate court.

5. ACTION AGAINST EXECUTORS.
How. Ann. St. Mich. § 5902, provides that no action shall be commenced

against the executor or administrator, except actions of ejectment, or
other actions to recover the seisin or of real estate, and
actions of replevin. Held, that a suit may be brought, in aid of an at-
tachment levied on land claimed by complainant to belong to the at-
tachment debtor, against the executors of another pel son, who are in
possession thereof as a part of their testator's estate.

6. BILL IN EQUITY-AMENDMENT.
It is error to strike from the files an amendment to the bill which ex-

plains the delay of complainant in bringing suit, and is an answer to the
charge of laches, upon which a demurrer to the bill has been sustained.

7. FRAUDULENT CONVEYANCE.
The fact that conveyances of land wert: matters of public record did

not put a creditor of the grantor on notice that there was no real consid-
eration.

8. SAME-LACHES.
A biU filed by a judgment cleditor seeking to reach property fraudulent-

ly conveyed, which discloses a constant and successful effort on the part
of defendants to cover up and withhold from complainant any informa-
tion with respect to the actual consideration of the conveyances, suf-
ficiently excuses complainant's delay in bringing suit.

Appeal from the Circuit Court of the United States for the Eastern
District of Michigan.
This is an appeal from a decree of the circuit court of the United States

for the Eastern district of Michigan dismissing a bill in equity on demurrer.
71 Fed. 7. The complainant below is George Lant, Sr., a citizen of Indiana.
The defendants are Charles H. Manley, administrator of the estate of Elijah
W. Morgan; Edward D. Kinne and Otis C. Johnson, executors and trustees
under the will of Lucy W. S. Morgan; Lucy D. S. Parker, individually and
as executrix Qf the last will and testament of Franklin L. Parker,-all citizens
of Michigan. The complainant brings his bill, for himself and all other credit·


