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stitute an equity which a court of equity will protect and enforce whenever
its aid for that purpose is properly invoked.

In Legard v. Hodges, 1 Ves. Jr. 477, Lord Chancellor Thurlow said:

This maxim I take to be universal: that, wherever persons agree concern-
ing any particular subject, that, in a court of equity, against the party him-
self and any claiming under him, voluntarily or with notice, raises a trust.

There can be no doubt that the plaintiff needs the interposition
of a court of equity. The rights of the plaintiff are clear, and the
case seems to me to be one calling for immediate relief by injune-
tion. Leta decree for an injunction be drawn,

SHARPLES et al. v. MOSELEY & STODDARD MANUF'G CO.
(Circuit Court, D. Vermont. July 2, 1896.)

1. PATERTS—INFRINGEMENT SuIrTs—PARTIES.
A patentee and his exclusive oral licensee, who have, between them, the
entire right to the patent, may together maintain an infringement suit
against & third party.

2. SAME—REISSUE—CENTRIFUGAL. MACHINES.
The Sharples reissue, No. 11,311 (original 442,461), for a centrifugal sep-
arator, construed, and held valid; and also held infringed, as to claims 4
and 3, by a machine made under patent No. 484,685.

8. SAME—CENTRIFUGAL MILK-TESTING APPARATUS.
The Sharples patent, No. 458,194, for a centrifugal milk-testing appa-
ratus, held valid as to claim 3, and said claim held infringed by a machine
made under patent No, 484,685,

This was a suit in equity by Philip M. Sharples and D. P. Sharples
against the Moseley & Stoddard Manufacturing Company for al-
leged infringement of two patents relating to centrifugal machines.

Charles Howson, for plaintiffs.
E. B. Stocking, for defendant.

WHEELER, District Judge. This suit is brought for alleged in-
fringement, in the same machines, of reissued patent No. 11,311,
the original of which was No. 442461, for a centrifugal separator,
granted to the two plaintiffs, and original patent No. 458,194, for a
centrifugal milk-testing apparatus, granted to one of the plaintiffs,
of whom the other is an exclusive oral licensee. Question is made
about the right to maintaia this suit under these circumstances.
An oral license, as such, seems to be valid. Walk. Pat. § 303. And,
however that may be, the entire right to both patents is in the
plaintiffs, between them, without any outstanding interest to men-
ace the defendant in any other suit. This seems to be sufficient.

Both patents relate to machines which separate compound fluids
by change of temperature and whirling. The specification of No.
11,311 says:
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“The centrifugal vessel is suspended in a casing, and is operated directly by
the motive power; a driving spindle being dispensed with and the balancing of
the vessel only being required. 'The motive power is applied at the outer
wall of the vessel, and is preferably a heated jet or jets (as of steam), which,
while driving the vessel, at the same time, by contact with said outer wall,
imparts to the heavier constituent of the compound liquid (as milk) undergoing
separation an increased heat, which materially assists in hastening the com-
plete geparation of the lighter constituent (cream) without materially heating
the latter.”

“Our machine may be operated directly by the action of any escaping jet,
but we prefer to use generally either steam, or some heavier fluid projected
thereby—First, because the great speed at which vessels of this character.are
rotated necessitates the use of a jet of high velocity; and, secondly, because
of the effect which the heat thus applied has in accelerating and completing
the separation of the cream from the milk.”
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“The method of suspending and operating the separator vessel directly, as
described, has the very great advantage of necessitating but one balancing,
whereas, when a driving spindle is used, whether operated by a steam jet or
otherwise, not only must both the spindle, with its attachments, and the ves-
sel, be placed and kept in balance, but bearings must be used, which are a
great source of trouble. The extremely high speed at which these vessels re-
volve makes the perfect balancing of them a necessity, and the accomplish-
ment of this Is greatly simplified by employing but one revolving body, and
but one step, as in our construction.”

The claims of this patent here involved are:

“(1) The improvement in the process of creaming milk by centrifugal force,
which consists in simultaneously changing the temperature of the rotating
compound liguid to facilitate the separation of the constituent parts, substan-
tially as set forth.”

“(4) In a centrifugal machine, a separator vessel, suspended upon a fixed
bearing, located substantially in the perpendicular passing through the cen-
ter of gravity of the loaded vessel, in combination with means for applying
rotating power directly to said vessel, substantially as set forth.

“(5) In a centrifugal machine, a votary separator vessel, pivotally suspended
substantially as described, in combination with a nozzle or nozzles located at
the periphery of the vessel, and adapted to apply a jet, as of steam, thereto,
whereby said vessel is directly rotated, and the jet utilized to affect the tem-
perature of the rotating liquid, substantially as and for the purpose set forth.”
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The specification of No. 458,194 says:

“Fig. 1 is a sectional elevation of the complete apparatus,—one side showing
the position of the testing vessels during rotation; the other, while at rest.”

“Secured to the plate by means of ears and bolts is an annular casing, open
towards the center, and provided with vanes or buckets projecting from its
peripheral wall.”
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“Rotation is effected directly by the action of a steam jet from a nozzle lo-
cated in close proximity to the wings of the casing, on which the jet impinges.
After five minutes (more or less) of rapid rotation, the separation of the fat
will be complete; the contents of the vessel being maintained during this time
at a high temperature by the same steam which effects the rotation, and
which enters the casing, F, and keeps the vessels in an atmosphere of exhaust
steam.” '

The claim now involved is:

“@3) In a milk-testing apparatus, the combination, with a rotary frame hav-
ing independently hinged pockets to receive the testing vessels, of an annular
casing, T, fixed to said frame outside of said pockets, and a steam nozzle lo-
cated in close proximity to the exterior of said casing, the space surrounding
said pockets being in communication with the outside of said casing, whereby
the contents of the vessel are heated by the operating steam, substantially as
set forth.”

The reissue is said to have been unwarrantable, as an expansion
of the original, and void. The fourth and fifth claims, however,
seem to stand substantially as in the original, and to be valid. The
defendant’s machine is made according to subsequent patent No.
484 685, in the granting of which claims were rejected in avoidance
of the plaintiffs’ patents. It is a milk-testing apparatus, and has
an outer stationary casing, covering the whole whirling apparatus,
suspended upon a fixed bearing in the perpendicular of the center
of gravity of the load, through which a nozzle takes a jet of steam
against buckets on the periphery of the rotary apparatus, whirling
thereby vessels, as the upright part of the casing, F, of the plaintiffs’
patent, No. 458,194, does, and the vessels are heated by the operat-
ing steam. The principal difference appears to be that the defendant’s
casing is stationary, covers the whole whirling apparatus, and re-
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tains the steam coming from the jet, while the casing, F, of the
patent, is an outer part of the whirling apparatus, partly covers the
rest, and retains the steam, or other power, coming from the jet.
The first claim of No.11,311,which is expressly for a process of cream-
ing milk, does not appear to be infringed by the operation of a
machine for testing milk, which is a different process. The vessels
of the defendant’s machines are separator vessels, although used
in testing milk; and the machines appear to have all the elements
of the fourth and fifth claims of this patent, operating substantially
as they do. An outer casing is said to be always used over, and
to be understood as belonging to, such machines, and therefore to
be taken into a patent for them, as a place in which the patented
~ parts belong. This would probably be true if the patentee has not
limited the scope of this latter patent by showing Fig. 1 as of a
complete apparatus. Loom Co. v. Higgins, 105 U. 8. 580. The in-
clusion of a part as a casing of apparatus expressly referred to as
complete seems to be equally an exclusion of any other casing to
complete it. To read an outer casing, like the defendant’s, into the
patent, against this expression, is difficult, and so seemingly not
allowable in favor of the patent. But, however this may be, the
periphery of the defendant’s rotary frame receives the jet and oper-
ates the machine as the upright part of the casing, ¥, of this pat-
ent does; and the defendant’s machine has all the other parts of
the combination of the third claim of the patent, operating in the
same way. So the defendant makes use of all the parts of the com-
bination of this third claim, although not the whole of the casing,
F, and thereby appears to infringe this claim. Turrill v. Railroad
Co., 3 Biss. 72, Fed. Cas. No. 14,271. Decree for plaintiffs as to fourth
and fifth claims of No. 11,311, and the third claim of No. 458,194,

THE NEBRASKA,

In re PRINGLE.
(Circult Court of Appeals, Seventh Circuit. January 14, 1895.)
No. 200.

1. MariTiME Lrgns—MAsTER'S WaAGEs.

Upon the Great Lakes, as upon the high seas, the master, for reasons
of public policy, is not entitled to any lien for his wages. This rule is
not affected by the fact that the owners have appointed a purser, who
is the financial officer of the ship, and has the custody of the freight
money.

2, SALVAGE—SERVICES BY MASTER—VESSEL IN CUSTODY.

The arrest and detention of a vessel in a civil suit does not work an
abandonment of her, so as to entitle the master to salvage compensation
for services rendered, saving her from damage by storm while in the mar-
shal’s custody. It is the master’s duty to remain with the ship, notwith-
standing her arrest, and any services he may render are in the perform-
ance of hig legal duties.

Appeal from the District Court of the United States for the
Northern District of Illinois.



