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wase.ngaged in Macon. Neither the foreman nor the nor
the (the only witnesses for appellants) could say that Ross did
not ride out on the cars with the regular hands. It seems perfectly
clear that Ross did ride with the regular hands. Several witnesses
so state directly, and it is not denied. Nor is it denied or questioned
that Ross, when he was dug out from the earth which had fallen on
him, was found one hand grasping a shovel; and there is direct
testimony that he was shoveling dirt when the bank fell. The fore·
man testified on cross-examination that he had a man on the cars
who watched the tools when the cars reached Blue's Cut. Weare
clear that Ross was in the employ of the receiver, and we are equally
clear that the receiver was liable by reason of the fault of his agents.
Ross was engaged by the foreman on the morning of the accident.

He had reached the cut but a few minutes when he was killed while
in the act of dirt. The preceding evening, the iron wedges
had been driven down into the top of the bank. No reason is at-
tempted to be given for leaving the work overnight in such dangerous
condition. It rained during the night. No warning of any kind, or
intimation of the danger, was given Ross. It was a physical impossi·
bility for him to see the iron wtdges driven down into the bank above
him. He knew nothing of the dangerous condition brought about
by the driving down of the wedges, and he could not have known it,
under the circumstances, by the exercise of due care. The flat cars
were drawn up a few feet from the bank, rendering escape almost im-
possible if the earth should fall. Under such circumstances, the re-
eeiver was liable. 'Ve find here no application for the doctrine of the
nonliability of the master for an injury to one of his servants resulting
from the negligence of a fellow of the injured servant. Nor does the
doctrine of the assumption of risks come into play. A vel'ydifl'erent
case would be presented if Ross had previously participated in the
work, and knew the manner in which the work was being carried on,
or if Ross had known, or should have known, of the danger. The dan-
ger was not a patent one, with knowledge of which Ross was charge-
able; for we find that the proximate cause of his death was the driv-
ing down of the iron wedges, in connection with the time which had
elapsed since they had been driven down, the undermining, and the
rain which .fell during the night. The concurrence of these circum-
stances constituted a highly-dangerous situation, which Ross did not
know. The decree of the lower court is affirmed.

RICKERSON ROLLER-MILL CO. et al. v. FARRELL FOUNDRY &
MACHINE CO.

(Circuit Court of Appeals, Sixth Circuit. June 15, 1896.)

No. 386.

1. CORPORATIONS-IssUE OF STOOlt-SAJ,E BET,OW PAR.
When a corporation, not for the purpose of restoring its capital, Impaired

by .losses In business, but for the purpose of providing new capital to
carry on or extelld Its business, Issueil and sells stock at less than its par
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value, the purchasers of such stock take the same subject to the con-
tingency that, in the event of the insolvency of the corporation, they
would be liable to creditors, who had become such in ignorance of the
terms of their purchase, for the difference between the price actually paid
for the stock and itl; par value. Handley v. Stutz, 11 Sup. Ct. 530, 139
U. S. 417, distinguished.

2. SAME-RwTITS OF CREDITORS.
In the absence of statutory or charter provisions, however, a corporation

may agree with a subscriber to its stock to receive less than the par value
therefor; and a creditor of the corporation, who becomes such with knowl-
edge of such an agreement between the corporation and the subscriber,
cannot require the subscriber, upon the insolvency of the corporation, to
pay his stock in full.

3. SAME-INSOLVENCy-PREFERENCE TO DIRECTORS.
While the mere insolvency of a corporation does not, either under gen-

eral principles of law or the law of Michigan, render invalid a preference
given, while insolvent, to its directors, who are also creditors of the cor-
poration, yet, to sustain such a preference, the utmost good faith must
appear, not only in respect to the bona fides of the debt paid, but in re-
spect to all the steps taken to secure the preference. Accordingly, held,
that where three directors, who constituted a majority of the board, and
whose votes were necessary to the action taken, transferred to themselves,
in payment of an antecedent debt, all the available assets of the corpora-
tion, though they had previously as;;ured a creditor that his claim should
be paid before that of the director;;, the preference so obtained by the
directors was invalid. and the assets so transferred to the directors should
be ratably distributed among all the creditors of the corporation.

4. ApPLICATION OF PAYMENTS.
When ,!l. creditor attempts to show that payments made upon an open,

running llccount have been applied neither to the oldest items of such ac-
count, according to the presumption of law where no specific application
is made, nor to the latest items, but in part to both, leaving unpaid certain
items in the middle of the account, for which a party could be held who
could not be held for earlier or later items, the burden to establish such
an application of payments rests very heavily upon such creditor, and il;
not sustained by a coincidence of the amount of such items with the
amount of the balance, nor by the existence of unexplained pencil mem-
oranda on the margin of a book account which on its face gives no support
to the claim.

Appeal from the Circuit Court of the United States for the West·
ern District of Michigan, Southern Division.
The original bill was filed by the Farrell Foundry & Machine Company, as

a judgment creditor of the Rickerson Roller-Mill Oompany, a corporation of
the state of Michigan. The bill sought relief upon two distinct grounds:
First, that there was an unpaid stock SUbscription made by the inl1ividual de-
fendants, E. O. and Oharles Fox, which was subject to call by a court of
equity at the instance of a judgment ereditor whose execution had been re-
turned nulla bona; second, that the individual defendants, the Messrs. Fox
as directors and officers of the Rickerson Roller-Mill Company, had converted
to their individual use equitable assets of the corporation, for the purpose of
paying debts due from it to them, or debts due by it to others, upon which they
were bound as sureties, and which conversion, it was alleged, was invalid as
against complainant. There was a decree against the Messrs. ]j'o::c upon
both grounds. In November, 1882, one S. B. Rickerson made application for
a patent for certain improvements in roller mills. Pendjng this application
he interested certain others therein; among them, O. E. Brown. The persons
thus associared with Mr. Rickerson in the ownership of the proposed patent
organized themselves into a corporation, under the general law of the state
of Michigan, known as the O. l!J. Brown Manufacturing Company. The ar-
ticles of incOl'poration were recorded December 15, 1882, and, among other
things, recited that the paid-up capital stock of the corporation was $100 000
divided into shares of $25 each; that the number of shares taken, ow'ned:
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and fully paid up was as foIIows: S. B. Rickerson, 2,000; O. E. Brown,
1,600; S. W. Ousterbout, 200; and James L. Wheeier, 200. The corporation,
it was recited, was established for the purpose of "manufacturing the S. B.
RickerBQn patent improved roller mill and other mill machinery, and furnish·
ing and dealing in mill machinery, and such other property of every kind as
shall be necessary for' the purpose of said corporation." On the 1st day of
March, 1883, at a meeting of the stockholders of the said O. E. Brown
facturing Company, it was resolved that "the capital of this corporation
be, and is hereby, increased from $100,000 to $150,000." On the same day, at
a stockholders' meeting, the following resolution was carried unanimously:
"Moved by Mr. Rickerson, and supported by Mr. Ousterbout, that the treas-

urer be authorized to sell to Messrs. E. Crofton and Charles Fox the additional
$50,000 stock, $25,000 each,-payment to be made as agreed;-for the sum of
$25,000. Carried. Moved by Mr. Ousterhout that a ballot be cast for two
directors. Carried. Messrs. E. Crofton and Charles Fox were elected.

"[Signed] Charles Fox, Secretary."
On the same day the following agreement purports to have been entered

into and signed:
"Agreement made and entered into this 1st day of March, 1883, between S.

B. Rickerson, of Grand Rapid'S, Mich., party of the first part, and O. E.
Brown Manufacturing Company, of the same place, of the second part, wit-
nesseth, in consideration of the .,stock now owned by the party of the first
part in the O. E. Brown Manufacturing Company, the first party agrees that
all inventions, improvements, or patents in any wise pertaining to the manu-
facturing of flour, or any machinery for the manufacturing of flour, shall be
the property of, and belong to, the said O. E. Brown ManUfacturing Company.

"S. B. Rickerson.
"0. E. Brown Mfg. Co.,
"0. E. Brown, President."

Following this increase in stock, and the authority given the treasurer to
sell the same for $25,000 in money, Messrs. E. C. Fox and Charles Fox be-
came the purchasers and. 1;lOlders of the entire increased stock, of the par
value of $50,000, paying therefor to the treasurer of the company the sum of
$25,000, which sum was accepted by the corporation as full payment for the
said stock; and certificates were issued, representing that the stock was fully
paid up. and liable to no other or further assessments. The original stock,
of $100,000, was issued to Rickerson and his associates, in the proportion
heretofore stated, as fully paid and nonassessable stock; the only considera-
tion received therefor being the assignment by Rickerson of his rights in any
patents, then or thereafter applied for, applicable to roller mills. Thus the
corporation began its operations with no capital, save that invested in the
Rickerson patents. The necessity fo·r an increase of capital was, from the
beginning, recognized; and negotiations were immediately commenced with
the Messrs. Fox, looking to their taking a one-third interest in the venture.
In the meantime some machines were made under contracts with other
manufacturing establishments, and orders taken for those thus made, though
no effort was made to commence manufacturing operations, for tbe want of
a cash capital. When the ])'ox brothers finaIIy concluded to enter upon the
adventure and take a third interest, the purpose was consummated by in·
creal'ing the stock to $150,000, and assigning to them the new shares for
$25,000 in money. This increase was authorized March 1, 1883; and on the
same day the stock was assigned to E. C. Fox and Charles Fox,-S25,OOO to
cach,-upon a money payment to the corporation of $12,500 by each of them,
and on the same day each was made a member of the board of directors. In
May, 1883, an account was opened with the Farrell ])'oundry & Machine Com-
pany, from whom were purchased large amounts of rolls used in the manu-
facture of the improved Rickerson roller mill. This account began May 5,
1883, and continued until the 16th of July, 1887, during which time rolls to
the amount of $61,148.31 were purchased. From time to time payments were
made thereon, or settlements by note or draft, so that in the summer of 1887
the total credits upon this account were $60,148.31, leaving a balance dne on
open account of $1,000. The judgment in favor of the Farrell Company was



RICKERSON ROLLER-MILL c<!I. v. FARRELL FOUNDRY & MACHiNE CO. 557

upon three items of indebtedness: A note dated March 31, 1887, for $1,065;
a note dated August 18, 1887, for $670, and $1,000, the balance due on open
account as above shown. The bill alleges that this jUdgment is a debt of
the corporation, for which the Messrs. Fox are liable by reason of the fact
that they have paid but 50 per cent. of the par value of the stock taken in the
manner heretofore set out. With respect to the second ground of liability,
the facts, as they appear to us upon the whole record, and necessary to be
here stated, are these: The business of the Rickerson Roller-Mill Company
proved unprofitable. The patents turned out to be practically worthless,
and the cash capital utterly insufficient for the projected business. It was
therefore resolved early in July, 1887, that the business of the corporation was
unprofital:)le, and that it was to the Interest of all parties concerned that the as-
sets of the company should be disposed of. Shortly thereafter all of the tangi-
ble assets of the corporation, and all unfinished machines, and all material,
were sold to the John Hutchisolt Manufacturing Company for 4,000 shares of
the stock of that company, the shares being of the nominal value of $25 each.
Having thus disposed of its assets, excepting a few uncollected accounts, this
stock was assigned and transferred to three of the directors,-S. W. Ouster-
hout, E. C. Fox, and Charles Fox,-on the 10th of October, 1887, to secure them
in the indorsement of corporation paper upon which to raise money to dis-
charge corporate obligations which had shortly before gone to protest. This
stock was subsequently sold by these directors at public <rotcry, and bought in
by themselves, for $1,000, and the proceeds applied to their reimbursement;
they having theretofore paid off the $10,000 note, as indorsers for the corpora-
tion. The remaining assets of the corporation, consisting of certain uncollected
claims, partly in litigation, were transferred by the corporation in May, 1888.
to Ousterhout, E. C. Fox, and Charles Fox, to be applied on the liability of
the corporation to them by reason of their payment of the note above men-
tioned. At the date of the transfer of the John Hutchison Manufacturing
Company stock to Ousterhout and the Fox brothers, they were already bound
as indorsers upon corporation paper theretofore made, which had gone to
protest. The new note of October, 1887, was made for the purpose of paying
off this old liability, Which, by protest, had become a fixed liability of these
directors.
Albert Crane, for appellants.
A. C. Denison, for appellee.
Before TAFT and LURTON, Circuit Judges, and HAMMOND, J.

LURTON, Circuit Judge, after making the foregoing statement of
facts, delivered the opinion of the court.
The first defense made by the Messrs. Fox to their liability as

unpaid subscribers to the capital stock of the Rickerson Roller-
Mill Company is that they never were in fact subscribers for said
stock, but that it was in reality issued to S. B. Rickerson and his as-
sociates as a further consideration for the patents theretofore ap-
plied for, and such as should thereafter be obtained, pertaining to
roller-mill machinery, and that they purchased this stock, as fully
paid up stock from Rickerson and his associates, who had received
it in consideration of the property sold and transferred to the corpo-
ration. This defense is unsupported by the circumstances. Rick-
erson had theretofore agreed to transfer to this corporation all pend-
ing applications, as well as all applications which he should there-
after make, for and in consideration of the entire capital stock, of
$100,000. The increase of stock was solely for the purpose of ob-
taining additional capital, to the end that the business of the com-
pany might be increased, and put on such a footing as would give the
project some hope of success. The increase stock was, by resolu-
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tion, treated as treasury stock, and ordered to be sold by the treas-
urer of the company. It was thus sold, and the proceeds, instead
of being paid over to Rickerson and his associates, were paid into
the treasury of the company, as capital stock of the company. The
assignment by Rickerson, of March 1, 1883, heretofore set out, was
in a.ccordance with the agreement originally made with him, and was
no broader than originally contemplated.
The second defense is that this increase of stock was for the pur-

pose of restoring the impaired capital of the Rickerson Roller-Mill
Company; that the case was that of a going, active corporation,
whose capital had become impaired, and whose stock was, on the
market, worth only 50 cents on the dollar; and that, as the stock
was actually sold in good faith for its market value, neither
the corporation nor its creditors are injured, and neither can call
upon such a purchaser for the difference between the sum actually
paid and the par of the stock. For this counsel cite Handley v. Stutz,
139 U. S. 417, 11 Sup. Ct. 530; Clark v. Bever, 139 U. S. 96, 11 Sup.
Ct. 468; Fogg v. Blair, 139 U. S. 118, 11 Sup. Ct. 476; Morrow v.
Steel Co., 87 Tenn. 262, 10 S. W. 495; Young v. Iron Co., 65 Mich.
111, 31 N. W. 814. Were the circumstances such as to enable a
purchaser of these increased shares to buy them from the company
at less than their par value without incurring a liability to the cred-
itors for the difference between the par of the stock and the price
actually paid? The case for decision certainly differs most mate-
rially from. Clark v. Bever and Fogg v. Blair. These shares were
not, as in those cases, the shares of an insolvent corporation, re-
ceived by a creditor, in payment· and discharge of his debt, at less
than par, and at a value in excess of the actual market value. In
neither of the cases above referred to was the stock taken in anv
sense as an investment, or for the purpose of enabling the company
to enlarge or increase its business, but was accepted by the creditor,
in each instance, as the best settlement obtainable from an insolvent
corporation. Neither is this the case of a going corporation, whose
capital stock had become impaired or diminished by losses or mis-
fortunes. It is true that in some sense this corporation had been
doing business in a small way for a month or more before this new
stock was issued, but there is no evidence that its capital stock had
been impaired by losses. Upon the contrary, the Messrs. Fox were
admitted as shareholders in consequence of the necessity for increas-
ing the capital stock of the company, and enabling it to begin the
business for which it had been organized. Their purchase of these
shares was in accordance with the original scheme of the promoters,
and they were bought as an investment in a manufacturing corpora-
tio11 which had not yet acquired a plant, or begun the business for
which it had been organized. The arrangement by which they were
to buy these shares from the corporation, and pay but 50 per cent.
of the par value of the stock, was subject to the contingency that
they would be liable, in the event of the insolvency of the corpora-
tion, to creditors who should become such in ignorance of the ar-
rangement, and who had a right to suppose that this increased stock
had been paid in full, or was subject to call. The stock taken by
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Rickerson and his origiiuu associates stands upon a very different
footing. That was issued in payment for the Rickerson patents,
upon a value estimated by the parties to be fair and reasonable.
When full-paid stock is issued by a corporation having power to re-
ceive property in payment for stock subscriptions, there be ac-
tual fraud in the transaction, to authorize creditors of the corpora-
tion to call upon the subscriber for the difference between the actual
value and that at which it was received. Coit v. Amalgamating Co.,
119 U. So 343-345, 7 Sup. Ct. 231; Young v. Iron Co., 65 Mich. 111,
31 N. W. 814. A gross and obvious overvaluation of property would
be strong evidence of fraud. Coit v. Amalgamating Co., cited above;
Boynton v. Hatch, 47 N. Y. 225; Kelley v. Fletcher, 94 Tenn. 1-6, 28 S.
W. 1099. A creditor seeking to compel a who has re-
ceived nonassessable stock in payment for property transferred
must, in his pleadings, distinctly aver the colorable character of the
transaction. Jones v. Whitworth, 94 Tenn. 602,30 S. W. 736. So
a stockholder paying his stock subscription in property at an agreed
value is not liable in equity to a creditor of the corporation, who had
knowledge of and assented to the transaction at the time when it
took place, solely upon the ground that the real value turned out to
be less than was agreed upon. Bank v. Alden, 129 U:. S. 372, 9 Sup.
Ct. 332. In Handley v. Stutz, heretofore cited, the facts were that
the capital of a going concern had, by losses, become impaired so
that both its actual and market value were much below par. The
court in that case held'that under such circumstances the sale of
increase stock, in good faith, at its actual value, operated neither as
a fraud upon the corporation nor upon existing or future creditors.
In the subsequent case of Camden v. Stuart, 144 U. S. 104, 113, 12
Sup. Ct. 585, Justice Brown, who announced the opinion of the court
in Handley v. Stutz, reasserted the doctrine--
"That the trust arising in favor of creditors by subscriptions to the stock
of a corporation cannot be defeated by a simulated payment of such sub-
scription, nor by any device short of an actual payment in good faith."

Touching the case of Clark v. Bever, 139 U. S. 96, 11 Sup. Ct. 468,
and Fogg v. Blair, 139 U. S. 118, 11 Sup. Ct. 476, and Handley v.
Stutz, 139 U. S. 417, 11 Sup. Ct. 530, the learned justice said that
nothing was said in those cases-
"Intended to overrule or qualify in any way the whoiesome principle adopt-
ed by this court in the earller cases, especially as applied to the original sub-
scribers to stock. The later cases were only intended to draw a llne beyond
which the court was unwilling to go in affixing a llability upon those who
have purchased stock of the corporation, or taken it in good faith in satisfac-
tion of their demands."
The opinion in Handley v. Stutz carefully excludes a sale of stock

under the circumstances we have here to deal with, by saying:
"The liability of a subscriber for the par value of increased stock taken

by him may depend somewhat upon the circumstances under which, and
the purposes for which, such increase was made. If It be merely for the
purpose of adding to the original capital stock of the corporation, and en-
aIlling it to do a larger and more profitable business, such subscriber would
sthnd practically upon the same basis as a subscriber to the original
capital. But we think that an active corporation may, for the purpose of

•
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payJ;ng Its debts and obtaining money for the successful prosecution of Its
business, issue its stock, and dispose of It for the best price that can be
obtained."

On the facts of this case, we hold that this increase of stock was
merely for the purpose of increasing the capital and enabling the
corporatkln to do business, and that this was well understood by the
Messrs. Fox when they agreed to purchase the same. We see no
reason why it should not stand upon the footing of original stock.
It is next said, that the Farrell Foundry Company had full no-

tice of the terms and conditions of the sale of this increased stock
to the Messrs. Fox, and extended credit thereafter with such knowl-
edge, and are therefore not entitled to call upon them to contribute
towards the payment of the debt thus created. The evidence es-
tablishes that early in February", 1884, the creditor corporation re-
ceived full notice of the fact that $100,000 of the stock of this cor-
poration had been issued to Rickerson and his associates in payment
for their patent rights, and that the increase of $50,000 had been is-
sued to the Messrs. Fox, as paid-up stock and nonassessable, for
$25,000. Being thus fully cognizant of the fact that the actual cap-
ital of this corporation consisted in patent rights of unknown value,
and $25,000 in money, they continued to extend credit to it. When
credit is extended to a corporation with full knowledge of special
arrangements between the corporation and purchasers of the stock
whereby nonassessable stock has been issued for less than its par
value, it cannot be said that such credit has been extended in re-
liance that the stock has been fully paid, or is subject to further calls
by the corporation. In the absence of statutory or charter provi·
sions. such as approved in Morrow v. Steel Co., heretofore cited, re-
quiring original stock subscriptions to be paid in full, there is no
reason why the corporation should not be concluded by its contract
to receive less than par in full payment for stock subscribed or sold.
Such an agreement, though binding upon the corporation, is not
valid as to creditors who become such in actual or presumed reliance
that the stock is in fact what it is represented as being.
Sawyer v. Hoag, 17 Wall. 610; Scovill v. Thayer, 105 U. S. 143. The
ground upon which such special arrangements between a r,nrpora-
tion and its stockholders are invalid as against creditors was thus
stated in Scorvill v. Thayer:'.. .
"But the doctrine of this court Is that such a contract, though binding on

the company, Is a fraud., iulaw, on Its creditors. which they can set asllIe;
Hlat when their rights Intervened, and their claims are to be satisfied, th"
stockholders cap. be required to pay their stock In full. The reason Is that
the stocl, subscribed Is considered in equit:y as a trust fund for the payment
of creditors. It Is so held out to the public, who have no means of know·
Ing tlleprlvate contracts made between the corporation and its stockholders.
'rhe creditor has therefore the right to presume that the stock subscribed
has been or will be paid up, and, if it Is not, a court of equity will, at his
Instance, require it to be paid."

In the subsequent case of Handley v. Stutz, heretofore cited, the
court held that none but subsequent creditors could call upon such
a special subscriber to pay the difference between his actual pay-
ment and the par value of his stock, "since it is only they who
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by any legal presumption, have trusted the company upon the faith
of the increased stock." First Nat. Bank of Deadwood v. Gustin
Minerva Consol. Co., 42 Minn. 327,44 N. W. 198; 2 Mol'. Priv. Corp. §§
832, &q3; Coit v. Amalgamating Co., 14 Fed. 12; Young v. IrOll Co., 65
Mica 111, 31 N. W. 814; Whitehill v. Jacobs, 75 Wis. 474, 44 N. W.
630; Walburn v. Chenault, 43 Kan. 352, 23 Pac. 657; Robinson v.
Bidwell, 22 Cal. 379; Beach, Priv. Corp. § 119.
But it is said that the items of indebtedness for which the com-

plainants' judgment was rendered consist in large part of debt con-
tracted prior to notice of the terms and couditL0ns upon which the
Messrs. Fox acquired their shares, and that for this reason the decree
against them should be affirmed. The items upon which the judg-
ment was rendered were three in number, as follows: (1) A balance
due open, general account, of $1,000; (2) a note made May 23,
1887"for $1,065; (3) a note made August 18, 1887, for $670. Con-
fessedly, the last note was made for the last five items of account,
and represents credit extended in June and July, 1887. This part
of the judgment was therefore properly held not to be collectible
from the Messrs. Fox as holders of unpaid shares. Do the other
items represent credit extended prior to February, 1884? The ac-
count against the Rickerson Company, as it appears on the books
of both corporations, is a continuous, running account, embracing a
large number of distinct purchases of rolls used in the construction
of the Rickerson Roller Mills. This account began in May, 1883, and
the last item of charge is of July, 1887. The aggregate of the debit
items is $61,148.31. The credit items do not consist of money pay-
ments on account, as might be supposed, but of notes and drafts
made in partial settlement from time to time. The aggregate of
these credits is $60,148.31. The difference between the two sides
of the account is $1,000, and this debit balance constitutes one of the
items which entered into the judgment obtained by the Farrell Com-
pany. The note of May 23, 1887, for $1,065, is one of the credit
items in the account we have referred to. The contention now is
that this note, and the $1,000 due by open account, represent credit
extended, not at the fQot of the account, nor at the head of the ac-
count, but credit extended just before January 1, 1884. In other
words, the contention is that payments by note and draft were so ap-
plied upon the current account as that all of the account originating
after notice of the terms of the stock sale to Messrs. Fox has been
paid off, and that which remains unpaid consists wholly of items
originating just prior to such notice. The face of the book accounts
of neither of the corporations indicates any such settlements or ap-
plications of payments as claimed. The evidence outside of the
book entries does, however, tend to show that about March 18, 1884,
Mr. Charles Fox took personal charge and management of the busi-
Iless of the Rickerson Company. The account of the Farrell Com-
pany shows that at that date there was a balance due from the
Rickerson Company of $17,773.70. The evidence also tends to show
that from the time Fox assumed the management this balance of
debt, in the correspondence and dealings between the parties, was
referred to as the "old account." So it seems to be shown that Fox

v.75F.no.6-36
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undertook to .support the crredit of the company, after it came under
his management, by promptly meeting new engagements, and that
the purchases thereafter made were sometimes spoken of as the "new
account." After March 18, 1887, new purchases were settled for by
notes or drafts executed in settlements from time to time, although
the book accounts, on their face, show no such separation of the
account. If we assume that a line was drawn between the account
prior to the change in management of March, 1884, and the subse-
quent account, and that payments were thereafter applied sometimes
to the "old account," and sometimes to the "new account," how will
the matter stand? The contention of the complainants is that there-
after all of the "new account" was paid, except so much thereof
is represented by the note for $670, heretofore mentioned, and that
all of the "old account" was paid, except $2,065. If we assume tha,t
this is made out satisfactorily, we are then confronted with the ques-
tion as to whether this balance of $2,065 belongs to the head or foot
of this "old account." If to the head, then it stands for credit ex-
tended before notice of the terms of the stock sale to the Messrs.
Fox; while, if it is a balance at the foot of that account, it is for
rolls sold after such notice. This conclusion is based Hpon the as-
sumption that the Farrell Company obtained information as to the
terms of stock sale to the Messrs. Fox as early as the 13th of Febru-
ary, 1884. The purchases made between February 13, 1884, and
March 18, 1884, amounted to more than $5,000, and the balance que
would presumptively be for the last items in this "old account." To
escape this dilemma, counsel have contended that the particular
items represented by the balance unpaid on the "old account" stand
neither at the head nor foot of the "old account," but consist in
credit extended just prior to ,January 1, 1884; being the items at
the foot of an account ending January 1, 1884. Where payments
are made upon an open, running account, and the parties at the time
make no application of such payments to particular items of the
account, the law will apply them to th'e oldest items of the account;
that is, such payments will be applied to the head, rather than the
foot, of the account. Devaynesv. Noble, 1 Mer. 597-608; U. S. v.
Kirkpatrick, 9 Wheat. 720; Crompton v. Pratt, 105 Mass. 255 ; Nation-
al Park Bank v. Seaboa'rd Bank, 114 N. Y. 28, 20 N. E. 632. As we
have before stated, the book entries of neither of the corporations
show any distinction whatever between the accounts before and after
the change of management in Ma,rch, 1884. Neither do the books
give any countenance to the claim now advanced, that payments
upon the "old account" were applied in so arbitrary a way as now
suggested. No conceivable reason exists why items of indebtedness
originating between January 1, 1884, and March 18, 1884,should be
carefully paid off by note or draft, leaving both antecedent and subse-
quent parts of the same account unpaid or unsettled. To support
the theory that the balance which is due originated before January
1, 1884, counsel have made use of certain pencil memoranda found
on the margin of the ledger account kept by the Rickerson Company.
With the aid of these unexplained, penciled figures, and by transfer-
ring certain credit items from January, 1884, to December, 1883, a
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correspondence has been found between the aggregate of the pur-
chases between January 1, 1884, and March 18, 1884, and certain
notes executed in March and April, 1884. The coincidence and
correspondence resulting from this manipulation of certain parts of
this account are not satisfactory, and, in our judgment, do not over-
come the presumption that payments made on the "old account" were
intended to be applied, and were applied, to the head of the "old
account." There was no reason for such an arbitrary mode of ap-
plying a payment. To say the least, it is remarkable that d, creditor
should say, "The sum you owe me is not the balance at the foot of the
account, neither is it a balance from the head of the account, but is
for items found neither at the head nor foot, but for credit extended
at a particular period of the account just before I learned certain
facts which preclude me from looking to you for credit extended
after the particular time and place in the account where I now locate
my claim." The burden to establish such a peculiar balance rests
very heavily upon the creditor, and in this case has not been met. We
are more satisfied with this conclusion from the fact that the original
bill, for the evident purpose of getting the benefit of an admission as
to unpaid stock found in the annual statement of the Rickerson Com-
pany filed in January, 188n, averred that the balance of debt now in
controversy accrued after the filing of that statement. The exigen-
cies of the case have compelled a shifting of the date of origin, and,
while not disposed to treat the averment of the bill as a technical
estoppel, it must add much weight to the presnmption against so
erratic an application of payments as that now urged. The claim
is much like that presented by Clayton's case, in Devaynes v. Noble,
1 Mer. 608, where the rule of application of payments to a running
banker's account was sought to be evaded so as to leave- a balance
due as originating at a time when a deceased partner might be held
liable. Sir William Grant, M. R., said of such a claim:
"In such a case there is no room for any other appropriation than that

which arises from the order in which the receipts and payments take place,
and are carried into the account. Presumably, it is the sum first paid in
that is first drawn out. It is the first item on the debit side of the account
that is discharged or reduced by the first item on the credit side. 'rhe ap-
propriation is made by the very act of setting the two items against each
other. Upon that principle all accounts current are settled, and particularly
cash acccunts. When there has been a continuation of dealings, in what
way can it be ascertained whether the specific balance due on a given day
has or hal> not been discharged, but by examining whether payme.o1ts to
the amount of that balance appear by the account to have been made? You
are not to take the account backward, and strike the balance at the hea'd
instead of the foot of it. A man's bank breaks, owing him, on the whole
account, a balance of I,OUO pounds. It would surprise one to hear the cus-
tomer say: 'I have been fortunate enough to draw out all that I paid in
during the last four years, but there is 1,000 pounds, which I paid in five
years ago, that I hold myself never to have drawn out; and therefore.
if I can find anybody who was answerable for the debts of the banking
house, such as they stood five years ago, I have a right to say that it is that
specific sum which is still due to me, alld not the 1,000 pounds that I paid in
last week.' This is exactly the nature of the present claim. Clayton
travels back into the account, till he finds a balance for which Mr. Devaynes
was responsible; and then he says: 'That is a sum which I have never
drawn for. Though standing in the center of the account, it is to be con·
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sidered as set apart, and left untouched. Sums above it and below it have
been drawn out, but none of drafts ever reached or affected this remnant
at the balance due me at Mr. Devaynes' death.' What boundary would
there be to this method of remolding an account"! If the interest of the cred-
itor required it, he might just as well go still further back, and arbitrarily
single out any balance, as it stood at any time, and say it is the identical
balance ot that day, which still remains due to him."
The decree must be reversed so far as the Messrs. Fox are held

liable for any part of the debt due to the Farrell Company as holders
of shares not fully paid up.
This brings us to the second ground upon which a decree against

C. E. and Charles Fox is sought, namely, that they should account
for certain corporate assets in their possession, which they claim
under assignments by the corporation to them, either to protect them
against liability as indorsers upon corporation paper, or in part pay-
ment for corporate liabilities paid off by them as indorsers. It is
said that the allegations of the bill in respect to this aspect of the
relief sought are not sufficient to support the decree. The bill,
after stating that the assets of the corporation had been sold by the
defendants Fox, charged, upon information and belief-
"That the proceeds of the assets so sold and disposed ot were by said
defendants Fox: applied to their own use and benefit, either by direct conver-
sion, or by applying the same upon debts upon which they were personally
liable; bnt the extent and particnlars ot such application your orator is not
able at this time to state."
The prayer is that they account for all such assets so applied to

their individual use. The answer sets out the circumstances under
which the individual defendants had become possessed of the pro-
ceeds of the sale of the corporate property, and subsequently of the
uncollected claims due to the corporation. These facts have been
already stated, and need not be repeated. The pleadings suffi-
ciently involve the title and right of the Messrs. Fox to the corpo-
rate assets in their possession, and, under the evidence, it devolves
upon us to determine whether they shall be permitted to appropriate
these assets to their exclusive benefit. That they were, at the time
of the assignment of these assets, creditors of the corporation, we
have no doubt. The question is, are they entitled to retain the pref-
erence thus secured? As we have already stated, the directors se-
curing the preference of the 10th of OctOber, 1887, did not then in-
cur any new liability, or extend in any way the life or business of the
company. They, were already liable as indorsers upon company
paper which had gone to protest. The new note was indorsed and
discounted to obtain means to payoff the protested notes. Thus,
no new liability was incurred, and no new benefit moved to the cor-
poration. It was at that time in process of liquidation, and owned
no property save this stock, and some uncollected accounts of little
or no value. What was done, therefore, by the directors, was to
prefer three of their own members as creditors of an insolvent cor-
poration, which had ceased to do business, and had disposed of its
property for the purpose of winding up. It is said, in support of the
title of the Fox brothers to these corporate assets, that although
the corporation was not a going concern, and was in process of liq-
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uidation, the corporation was still in the actual possession of these
assets, and had the same dominion over them that it at all times had
had, and that if the corporation, at any time before a general as-
signment, or the seizing of the assets under a general creditors' bill,
choose to pay one creditor and leave another unpaid, or prefer one
creditor over another, it may do so as freely as an individual could.
This general proposition may be conceded, without settling the ques-
tion here presented. The preference here given was to the indi-
viduals owning practically the entire stock, and constituting three-
fourths of the board of directors. The votes of the directors thus
preferred were essential to consummate this preference. There was
no submission of the matter to the shareholders as such. Possibly,
this is unimportant, inasmuch as the shareholders, at the date of
these preferences, were identical with the directors, as the latter,
with one minor and nominal exception, were identical with the cred-
itors preferred. In the case of Brown v. Furniture Co., 16 U. S. App.
221, 7 C. C. A. 225, and 58 Fed. 286, this court had occasion to consid-
er the validity of mortgages made by an insolvent corporation of
the state of Michigan, which gave a preference to directors who
were guarantors and indorsers for, the corporation. The mere fact
that the corporation was insolvent, and the mortgagees were direct-
ors, was held not necessarily to render the preference invalid, under
either general principles of law, or the law of Michigan, the state in
which the mortgages were made. Bank of Montreal v. J. E. Potts
Salt & Lumber Co., 90 Mich. 345, 350, 51 N. W. 512. This court
has not adopted the theory that the assets of a corporation become
a trust fund in the hands of its directors, for equal distribution
among all creditors upon the occurrence of insolvency. If creditors
choose to permit the officers and directors of an insolvent corpora-
tion to remain in possession and control of the assets, we do not
see upon what principle the mere fact of inS4)lvency is to operate as
an injunction against any creditor from obtaining a preference
through legal processes, or by agreement with the corporation. If
such a corporation may prefer a stranger who is a creditc.', it may
likewise prefer one of the corporators. In the latter case, however,
the utmost good faith must appear, not only in respect of the bona
fides of the debt paid or secured, but in regard to all the steps taken
to secure the preference. In the case before us the preference is
g'iven to persons who at the time constituted three-fourths of the
directors who assented to the arrangement. These directors had
been allowed to remain in possession of the corporate assets under
very peculiar circumstances. The Farrell Company had been an
indulgent creditor. But in the spring of 1886 it became impatient,
and by a letter dated March 1, 1886, threatened to place its claim in
process of collection. To this the Rickerson Company replied, un-
del' date of March 4, 1886, as follows:
"We note what you say in regard to sending the account here to be col-

lected, and can simply state that we would very much regret any such action
on your part. However, if it is your firm determinati.on to do so, we see
no way in which we can prevent you. Neither do we see any way whereby
you could any sooner obtain your money. If you consider that you can
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obtain your money any sooner by taking the rolls we have on hand, we would
be perfectly willing that you should do so. We, however, cannot see any
way to pay you the amount until the rolls we have on hand are turned into
money. This we have. made arrangements to do, as we wrote you before;
having made a contract with responsible parties to manufactureour machines,
and patties who will use them themselves, from twenty to thirty machines
a month easily, upon which we make a good profit, and which will enable
us to turn our present stock so that we will be able to get ready money
wherewith to pay our indebtedness. We hope you will take such a view of
the matter as will cause no inconvenience or loss to yourselves or ourselves,
as we cannot see any good results that will com[l through such action."
To' this, among other things, the Farrell Company, under date

of March 8, 1886, replied by submitting the following proposition:
"Let us have your paper for one-half the amount at ninety days, and we

will agree to let the rest run along until that is cared for, or for longer; say,
four to six months, if necessary. We want something, and want it now.
It is asking too much to expect us to hold off on the entire thing in this way.
We will do what is fair and right, only we want you to do something for us
now. Please advise us at once what you will do about it, and oblige."
Under date of March 17, 1886, the Rickerson Company, through

a letter written by the defendant Charles Fox, replied, among other
things, as follows:
"We expect to be able to settle you):' account due you, and we intend to do

so. We cannot say just when that will be,as that depends upon how s'oon we
can reaIlze upon the stock of rolls and machines which we have on hand;
but, as we told you before, we shall reduce your claim as fast as we realize
upon said stock. All we owe of any consequence is to you and the bank.
The bank obligations have been carried some time, and have some personal
indorsements, and it is our intention and desire to settle your claim before
we pay those of the bank. We wish to treat you fairly in every way, and
we think this Is certainly the fairest thing we can do. We feel very grate-
ful towards for the accommodations you have granted us, and we do not
wish to see you lose a dollar through this company. It appears to us that
we can realize on the rolls and machinery which we have on hand to better
advantage by continuing the business than could be realized if the business
should be stopped or closed up on any execution, as this class of machinery Is
not such as could be sold. to any advantage whatever at pubIlc sale. We
should dislike very much to have you bring suit against us for your account,
as it would embarrass the institution still further, and work disadvantageous-
ly to all interested, in every way. We realize that this matter is somewhat
unbuslnesslike, and extremely tedious, to say the least; but our personal
experience has been that it Is often better to nurse a lame duck than to
crowd It too hard, and more profitable In the end. We hope you will still
feel as though you could nurse this duck for a while longer, and we will
keep you posted in the affairs of the Institution as you may desire from
time to time, so that you may know that your Interests are not being
jeopardized by allowing the business to continue. Hoping that we shall
hear from you, we remain, yours, very truly."
The Farrell Company replied as follows:

"Ansonia, Conn., March 20, 1886.
"The Rickerson Company, Grand Rapids, Mich.-Gentlemen:

Your favor of the 17th inst. is to hand, and noted. Do we understand that
you have already perfected arrangements for continuing the building of yOUl'
mill 'f The arrangements you had in mind have fallen through, we belleve.
""Ve refer to the one you had In mind when the writer was West. If you
have already made arrangements to continue the business, we would per-
haps be willing to wait a while longer; that Is, if you can see any likelihood
that the matter will be closed up within a few months, We are no mor€
anxious to have an3' trouble than you are yourselves, and would request that
you enlighten us on this point. We remain, yours, truly."
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In reply the Rickerson Company, under date of Mareh 27, 1886,
laid, in substance, that they had made arrangements with a firm
at Sandusky to manufacture their machines, using in them the rolls
owned by the Rickerson Company in stock. The hope of thus
utilizing material on hand profitably induced an expression of opin-
ion that their prospects were good for being able to pay for that
material within a reasonable time. This closed the correspondence,
The Farrell Company did not further press its claim. It in fact
extended further indulgence, in the natural belief that the bank
obligations, "with personal indorsements," would not be paid or
preferred after a direct statement that it was "the intention and de-
sire to settle your claim before we pay those of the bank!' The
bank obligations referred to in this letter of March 17, 1886, were
the claims upon which Charles and E. C.Fox were personal indors-
ers. Those claims, by renewals, were kept alive until October 10,
1887, when these indorsers, taking advantage of their continued pos-
session of the corporate assets, had assigned to themselves all the
assets of the company, to secure them as indorsers of the very
claims which they had represented should be postponed to the claim
of the Farrell Company. That the Farrell Company did not em-
body the proposition to pay its claim in preference to this ''bank
claim" in a contract, or did not, in so many words, say, ''We extend
time upon condition that you will do as you propose," seems to us
not to be an answer to the insistence that these directors could not
in good faith prefer themselves after inducing forbearance by as-
surances of the utmost fairness in the use of the corporate assets
to pay outside creditors. Under such circumstances, it is not
enough for directors taking a preference out of the assets of an in-
solvent corporation to establish the, fact of the debt due to them-
selves. They secured the opportunity to prefer themselves by as-
surances that they would not do so. Their doing so in violation of
the moral trust they solicited was bad faith, and the assets thus se-
cured should be ratably administered among all the creditors; in-
cluding, however" the preferred directors. This meets the justice
of the case, upon the peculiar facts of this record. The decree upon
this branch of the case will be affirmed. The costs of appeal will be
equally divided.

DUNBAR et al. T. EASTERN ELEVATING CO. et aL

(CIrcuIt Court, N. D. New York. July 20, 1896.)

L PATENTS-INVENTION-ANTICIPATION-GRAIN ELEVATORS.
The Dunbar reIssue, No. 10,521 (origInal No. 264,938), for an Improve-

ment in grain elevators, and consisting In a combination whereby the ele-
vator tower may be quIckly and easily moved, so as to reach the different
hatches of a vessel, and two elevator legs may be sImultaneously used, so
&s to take grain from two hatches at once, discloses a novel and very
useful invention. The invention was not anticipated by the FIrth patent,
No. 258,043, which, though earl1er In date, was subsequent In time of In-
rentJoD, or b;v the Sykes patent, No. 95,747, or any other devices; and the


