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In case of Sears v. Wingate, 3 Allen, 103, the court hold that the
master and owner is bound by the representations in the bill of lad-
ing, when the consignee is deceived thereby, provided the statements
are those which the master knew or ought to have known were
erroneous, and the incorrectness of which he had the means of dis·
covering. Here the cargo was weighed upon the dock at New York.
It is not probable that the master, unless exceedingly diligent, could
have verified the accuracy of the weights, or have ascertained the
truth or incorrectness of the representations made to him by the
consignors. But, in my opinion, it was his duty either to have ascer·
tained the true weight, or to have refused to sign a clean bill. The
master, when he ignorantly signs a bill of lading whereby he under-
takes to deliver a specified quantity, is always in danger of mislead-
ing a third person. It is incumbent upon him to avoid that danger,
by refusing to sign a bill unless he is satisfied of the accuracy of its
contents.
It is claimed by the libelant that the 103 tons were accepted, and

that the freight money is therefore to be paid. It is true that there
was an acceptance, and that the respondents are liable for the freight
money. But they have, nevertheless, a right to recoup against this
claim for freight the damage which they have sustained in conse·
quence of the fault of the master in the same transaction which is
the subject of the suit; but such recoupment cannot be to an extent
beyond the amount claimed for freight. The respondents can prose·
cute this claim for damage either by an independent suit or libel, or
they can, by recoupment, "seek to diminish or extinguish the libel-
ant's just claim." Kennedy v. Dodge, 1 Ben. 315, Fed. Cas. No. 7,701;
Nichols v. Tremlett, 1 Spr. 367, Fed. Cas. No. 10,247. The libelant
was also entitled to a small sum for demurrage, but, as the price of
the six tons of iron was greater than the am.ount of the freight
money and demurrage, the libel must be dismissed.

WHITMAN v. VANDERBILT.

(Circuit Court of Appeals, Second Circuit. May 12, 1800.)

1. DE}lURRAGE-DELAY BY ABSENCE OF MASTER.
The master or shipowner cannot recover demurrage, under a charter

party, for delay in discharging caused by the master's absence from the
vessel, so that she could not be moved to another dock upon the purchaser
of the cargo refusing to receive it on the ground that it was in bad con-
dition.

2. SIIIPPISG-DUTY OF MASTER-SIGNING BILLS OF LADING.
The master cannot be held at fault for accepting lumber cargo from

a firm to which his ship was consigned by the charterer for loading, and
giving a bill of lading describing It as In apparent good order and condi·
tion, when in fact It was largely rotten, if its worthless condition is only
determined by putting the boards through a planing mill. The master is
not required to be an expert in lumber.

Appeal from the District Court of the United States for the South-
ern Di.strict of New York.
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This was a libel by John W. Whitman, master of the schooner Hattie A.
Marsh, against Edward W. Vanderbilt, to recover demurrage at the rate of
$50 per day for delay in discharging a cargo of lumber carried by the
schooner for respondent, as her charterer. The district court dismissed the
libel, and the libelant has appealed. The respondent, Edward W. Vanderbilt,
who was a lumber merchant in New York City, in February, 1895, purchased
a quantity of pine boards from Fairhead, Strahan & Co., of Jacksonville,
Fla. He afterwards sold the same to LouiS Bosset, also of New York City,
and chartered the Hattie A. Marsh to transport the same to New York.
By the terms of the charter party, the schooner was to carry "a full and com-
plete cargo, under and on deck, of resawed yellow pine lumber, and/or
boards," from Jacksonville to New York, at $4.50 per tholJ.sand superficial
feet, payable in cash on proper delivery of cargo at port of discharge. The
charter party provided for "customary dispatch for discharging at port of
discharge," the charterer to pay $50 per day demurrage for detention by his
default. The vessel was to report to Falrhead, Strahan & Co. at Jacksonville
for cargo. She accordingly proceeded thither, and loaded 301,621 feet of
boards, the master signing a bill of lading acknowledging the same to be
in apparent good order and condition. She arrlvPd at New York with the
cargo February 27, 1895, and was ordered to Bosset's lumber yard in New-
town, and began discharging at the dock there on the morning of March 1st.
The lumber proved to be poor, and Bosset refused to accept it. The work
of discharging was therefore stopped. The respondent, Vanderbilt, was noti-
fied, and, on going to see the lumber, found that the captain was absent, the
steward being left in charge. The captain had gone to Maine on February
28th, and did not return until March 9th. On examination of the cargo,
and on being told by the stevedore that the lumber was bad all through, Van-
derbilt determined to discharge it at the Empire stores. But the steward
declined to do anything until authorized by the captain, so that it was four
days before the schooner was towed to the Empire storage yard. She was
there discharged in 15 days, excluding Sundays, and the libelant claimed
5% days' demurrage, and $18 for towage; in all, $293.
In the district court the following memorandum of opinion was filed by

BROWN, District Judge:
"The master of a vessel cannot recover demurrage for the delay of a ship

in discharging, where the delay has been caused by his own misconduct In
the execution of the contract of carriage; and such is clearly the present
case. The master signed a bill of lading for the receipt of the lumber at
Jacksonville as in good order and condition, whereas It was not in good order
and condition, but largely decayed and unmerchantable, as I find he well
knew. Upon the strength of this bill of lading, and on the faith thereof, the
lumber was sold by the charterer, before arrival, to Bosset, to whose yard
it was sent for delivery, In the ordinary course of business. The vendee, on
discovering its condition, rightly refused to receive it, on the ground that it
was, In considerable part, decayed and unmerchantable. The vessel, there-
fore, had to be sent elsewhere to unload. The master had, however, ab-
sented himself, and left no one in charge to assume the responsibility of mov-
ing the ship. This was additional misconduct. But for the misconduct of
the master in both of these respects, there would have been no delay in dis-
charge, and no demurrage would have accrued. Neither ship nor master
can take advantage of the master's own wrong. The libel is therefore dis-
missed."
Chas. C. Burlingham, for appellant.
Geo. H. Gilman, for appellee.
Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges.

PER CURIAM. For any delay caused by the master's absence
from the vessel, the charterer is not responsible. The master, how-
ever, was not in fault for accepting the cargo offered to him by the
firm at Jacksonville to whom he was required to report, nor in
signing bills of lading which described it as "in apparent good order
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and condition." The master was not an expert, nor required to be
one; and it is H significant fact that although the respondent, the
stevedore, and the inspector all testified that the lumber was rotten,
they seem to ha,ve satisfied themselves on that point by taking a
number of plank out, and putting the wood "in a planing mill to plane
it through to see if the rotten wood would plane out." They found
it "was rotten all the way through. It wouldn't plane out." The
master certainly could not be expected to apply any such test to the
lumber which the firm to which his ship was consigned loaded
aboard as her cargo. Deducting from the 5t days which intervened
between the expiration of the lay days and final discharge of the
vessel the two days during which the steward was trying to get
the master's authority to shift to a new berth, there remain 3f days'
demurrage, for which the charterer is liable, besides the item of
$18 paid to a tugboat for shifting. The decree of the district court
is reversed, and cause remanded, with instructions to decree for
the libelant for $193, with interest, and costs of both courts.

THE LOUISBURG.
GOULD v. DAVIS et al.
SAME v. MORRIS .et al.

(Circuit Court of Appeals, First Circuit. June 30, 1800.)
Nos. 164 and 165.

1. COT,LISTOlS"-STEAMER AND SAIL-IMPROPER FOG HORN.
A schooner which has not the mechanical fog horn required by law,

but some other sound-making apparatus, has the burden of shoWing, in
case of collision with a steamer in a fog, that the want of a proper fog
horn did not contribute to the collision. Per Webb, District Judge.

2. OF COURSE BY SAn,.
A change of course by· a small schooner upon the sudden looming up,

out of the fog, of a large steamer, heading directly for her, held a fault
In extremis, there being apparently little time to determine what was the
safest thing to do. Per Webb, District Judge.

8. SAME-EXCESSIVE SPEED IN FOG.
A speed by a steamer of seven knots an hour in a fog so dense that a

schooner with which she collided could be seen only at a distance of a
little over-100 yards held excessive.

Appeals from the District Court of the United States for the Dis-
trict of Maine.
These were libels growing out of a collision. The first was filed

by Walter L. Davis and others, constituting the Portland Packing
(.'mupany, against the steamship Louisburg (Horace W. Gould, claim-
ant), to recover for loss of cargo shipped by libelants on the schooner
Valorous, and lost by reason of a collision between the two vessels.
The second libel was filed by 'William E. Morris and others, owners
of the Valorous, against the Louisburg, to recover for damages in-
flicted upon their vessel.
The following oral opinion was delivered in the district court, at

the conclusion of the arJuments in that court, by WEBB, District
Judge:


