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In Mitchell v. Mining Co., 75 Cal. 464, 17 Pac. 246, the action
was one for the recovery of the possession of a canal or ditch and
water rights, and for damages for withholding the possession there-
of, coupled with a prayer for the appointment of a receiver, and for
such other and further relief in the premises as should be just and
equitable. There was no demurrer to the complaint, and the trial
‘proceeded, and the case was adjudicated npon the theory that it
wag an action to recover the land and the rents, issues, and profits
thereof. The property in suit was thus described:

“All the canal and works known as the ‘Amador Canal, situated in the
county of Amador, commencing at the north side of the north fork of the
Mokelumne river, at a point where said canal taps and takes the waters of
said north fork, about 200 rods above the point which is known as ‘Pine Log
Crossing’; thence, running in a westerly direction, down the north side of
the said stream, about 18 miles, more or less, to a tunnel, and to the placer
mines in the vicinity of Slabtown; from thence, through a tunnel, in a general
northwesterly direction, following the sinuosities and meanderings of said
canal, 22 miles, more or less, to a point on Tanner’s Ranch, in the town of
Sutter, Amador county, and in the vieinity of the Amador Mine,—together
with all the flumes, ditches, and branch ditches, iron pipe, aqueducts, build-
ings, cabins, reservoirs, dams, and tunnels belonging to said works; and also
all franchises, rights of way, and all water rights, and all locations for the
taking of water, with the right to the waters of said north fork of the
Mokelumne river.”

These decisions are sufficient to establish the doctrine that in
California, at least, recovery may be had in ejectment of property
such as that described in the complaint in this case. No demurrer
was made to the complaint in the court below, nor does it appear
that the point here presented was made either on the trial below or
in the assignments of error. 'We have given the question the same
consideration, however, to which it would have been entitled had
timely objection been made. TUndoubtedly, the plaintiff in eject-
ment, suing for property described as that which is sued for in this
case, will, upon his judgment, acquire possession of the ditch where-
in the water runs, and of the water running therein, and of the soil
beneath, as well as the banks that hold it. If the defendant de-
sired a more accurate description of the property in controversy,
he had his remedy by a motion to make the complaint more spe-
ciic. 'We find no error for which the judgment should be reversed.
It is therefore affirmed, with costs to the defendant in error. .

MONTANA (CO., Limited, v. GEHRING.
(Cquult Court of Appeals, Ninth Circuit. June 19, 1896.)
No. 245.

1. WATER AND WATER COURSES—APPROPRIATION FOR IRRIGATION—SUBSRQUENT
APPROPRIATION FOR MINING.

The right of one who has appropriated water for the purpose of irri-
gating his land is not interfered with by a subsequent appropriation by
another for mining purposes. at a point further up the stream, unless
such use impairs the value of the water to the prior appropriator for the
particular purpose of his appropriation, namely, that of irrigation,
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2. SAME—DaMAGE BY TAILINGS AND DEBRIs.

An appropriator of water for use in connection with the operation of a
quartz stamping mill is bound to so use the water as not to infringe the
rights of a prior appropriator for irrigation purposes, and is therefore
liable to the latter for any injury to the land by the discharge into the
stream of tailings or other débris from the mill. What deterioration in
quallty would injuriously affect the water for irrigation is a question for
the jury.

In Error to the Circuit Court of the United States for the District
of Montana.

This action was originally brought in one of the courts of the state of Mon-
tana, to recover a judgment for damages, and also an injunction restraining
the defendant to the suit from continuing the acts complained of. The de-
fendant, being a foreign corporation, procured the transfer of the suit from
the state court to the United States circuit court for the district of Montana,
and in that court the plaintiff recast his pleadings so as to conform to the
rules of practice prevailing in the federal courts. In his complaint there
filed, and upon which the case was tried in the court below, the plaintiff al-
leged his ownership of certain described agricultural land oecupied by him-
self and family as a homestead, and which he cultivated and farmed; that
through his tract of land flows a stream of water called “Silver Creek,” and
that the plaintiff acquired, and ever since the year 1865 has held, the right
to use 100 inches, statutory measurement, of the waters of that creek, for the
purpose of irrigating his land, which, without such irrigation, would be, to
a large extent, worthless; that the right so acquired and held by the plaintiff
in and to the waters of Silver creek were to such waters in their natural and
pure condition; that the defendant company is engaged in the business of
quartz mining; that its mill is situated on Silver creek, about 10 miles above
the land of the plaintiff, and that its ores are crushed in the mill by stamps
through the use of water; and that the waters used by the company in
its crushing process are the waters of Silver creek; and that, in and about
the crushing of its ores, the defendant company has, for three or four years
last past, and yet is, using the waters of Silver creek, taking them from the
stream in their pure and natural condition, and returning them again to
the stream at points immediately below the mill; and that when so returned
to the channel of the creek, after passing through the mill, the waters are
charged and laden with sediment and tailings; and that the sediment
and tailings so discharged into the creek, by reason of the carelessness and
negligence of the company in failing to properly crib and settle the same, and
of the defective appliances used by the company therefor, are carried down
the stream, and thereby to and upon the land of the plaintiff; and that the
water of the creek, when it reaches the land of the plaintiff, by reason of
being charged with débris, is wholly unfit for irrigating purposes, and, when
spread upon the land of the plaintiff, the sediment is deposited, and has been
80 deposited during the time specified, in many places to a depth of two
feet, covering the plaintiff’s meadow land, destroying the natural grasses,
rendering the same worthless and unproductive, and filling the plaintiff’s
frrigating ditches, and destroying their usefulness; and that the rights of the
plaintiff to the waters of Silver creek were acquired many years prior to
any use of the waters or right to the use of the waters of that creek by the
defendant company; and that, by reason of the acts alleged, the plaintiff
has suffered damages during the years 1889, 1890, and in 1892, up to the
commencement of the suit, to his crops and his land, to the extent of $500 a
year. And, by way of supplemental complaint, the plaintiff alleged that he
has been further damaged by the continuation of the alleged illegal acts of
the defendant company down to and including the month of September,
1892, in the further sum of $2,500. The answer of the defendant company
put in issue all of the facts so alleged by the plaintiff, except the fact that
the defendant company used the waters of Silver creek in its quartz mill,
and, in that connection, avers that at various points on its own premises
along Silver creek, and above the land described in the complaint of the plain-
tiff, the defendant company has erected a series of dams and reservoirs,
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whereby the tailings, sand, etc., from its quartz mill are held back and im-
pounded so that the waters of Silver creek, when they finally leave the
premises of the defendant company, though somewhat discolored by use by
the defendant in its quartz mill, are reasonably fit for the irrigation of
agricultural crops, and that the waters are not sufficiently charged with
sand or tailings from the mill to materially injure the meadow or land of
the plaintiff when used thereon for irrigation. The answer further avers
that at all times since the plaintiff has had any right to the use of the waters
of Silver creek, if such right he has, the waters of that stream have been
used for mining purposes at points above his land, and have at all times
since plaintif had any right thereto carried down to his land more or less
sand and sediment resulting from their use for mining purposes. The answer
further avers that during the month of June, 1892, a cloud-burst occurred
near the head of Silver creek, causing an extraordinary and unprecedented
flood therein, and that by reason thereof, and by reason of an unusual and
extraordinary rainfall which prevailed at or about that time, the dams and
reservoirs of the defendant company were, without the fault or neglect of
the defendant, partially washed out, whereby a quantity of the sand and
tailings from the defendant’s mill, together with large quantities of tailings
from: placer mining operations carried on in the gulch through which Silver
ereek flows, were washed down the stream; that the gulch of Silver creek,
for several miles above the land described in the plaintiff’s complaint, was
placer mining ground, and had been mined by divers placer miners, none of
whom were connected with the defendant company, and that the tailings
from such placer mining operations were deposited in and along the channel
of the stream at points above the premises claimed by the plaintiff; that
large quantities of such tailings, together with some of the sand, gravel,
and tailings from the defendant’s mill, were deposited and lodged on the
premises described in the complaint by the flood mentioned; and, on its
information and belief, defendant alleges that this, and none other, consti-
tutes the trespass and the wrongs and grievances complained of by the plain-
tiff. The defendant company, by its answer, set up the further defense that
any cause ¢of action which the plaintiff has or claims accruing prior to the
16th day of May, 1890, is barred by the provisions of section 42 of chapter
3 of the Code of Civil Procedure of the State of Montana.

The court below instructed the jury, among other things, that, in order
for the plaintiff to recover, it was incumbent upon him to establish, by a
clear preponderance of proof, that between the 16th day of May, 1890, and the
30th day of September, 1892, his premises were damaged by sand, débris, or
tailings from defendant’s quartz mill, exclusive of the amount of such
tailings, sand, and débris as was deposited thereon by the flood of June,
1892. Such damage as occurred to the plaintiff prior to May 16, 1890, the
jury was told, was barred by the statute of limitations of Montana; and for
such damage as was caused by the extraordinary flood of June, 1892, the
court instructed the jury the defendant company was not responsible. Of
this the plaintiff in error does not complain; but it does complain of the re-
fusal of the court to give these instructions to the jury, which it requested:
“(1) The plaintiff claims that, at the date of his appropriation of the waters
of Silver creek, they were in their natural and pure condition. If you should
find from the evidence in this ease that such was the fact, this would not
confer upon the plaintiff the right to have such waters always remain in
such natural and pure condition, His right to the use of such waters was
limited by the use for which he appropriated it. According to the allegations
of his complaint, this appropriation was for the purpose of irrigating the
premises mentioned and deseribed in the complaint, and it therefore follows
that persons having occasion to use the waters of Silver creek above him
for mining, milling, irrigating, or any other legitimate purpose may do so
even though, as to plaintiff, they may be subsequent appropriators, providing
they do not materially deteriorate the waters of said stream, so as to render
them unfit for the purposes for which the plaintiff or his predecessors in
interest appropriated them, to wit, for the purpose of irrigating said premises.
1f, therefore, you should find from the evidence in this case that the defend-
ant, after using the waters of said Silver creek in its quartz mill, by means of
its dams and reservoirs built for that purpose, impounded its tailings so that
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the waters of said stream, when they finally left defendant’'s premises, were
. reasonably fit for irrigating plaintiff’s premises, and were not materially unfit
for such purposes, then the plaintiff has no cause of action, and your verdict
will be for the defendant. (2) The court further instructs the jury that
while the law thus permits the use of water by a subsequent appropriator,
and will not interfere with his use thereof at the instance of a prior ap-
propriator so long as, by such use, the waters of the stream are not materially
impaired for the uses for which the prior appropriator took them up, it fixes
no standard by which to determine the degree or quantity or impairment
which will entitle him to recover damages therefor. It wisely leaves the
question as to what deterioration in quality will be an invasion of the rights
of the first appropriator to depend on the special circumstances of each case.
In other words, it is a question of fact for the jury whether the use of the
waters of Silver creek by the defendant in its quartz mill, and after the same
has been settled in the dams and reservoirs of the defendant as shown by
the testimony, are so impaired in quality as to be unsuitable for the irriga-
tion of plaintiff’s premises, or materially impaired for such purposes. If
you should find from the evidence that the waters of said Silver creek,
after so being used by the defendant, were not materially impaired for such
purposes, your verdict should be for the defendant.”” The plaintiff in error
excepted to the action of the court below in refusing to give these instruc-
tions. - It also excepted to the action of the court in giving, without qualifica-
tion, the following instruction: “The questions you are called upon to de-
termine are: First. Was the irrigating ditch and land of plaintiff, and the
grass grown thereon, damaged on account of any tailings from defendant’s
mill deposited in the waters flowing down Silver creek, conveyed to the said
irrigating ditch and to the said land? Was this done on account of any negli-
gence of defendant? If the defendant dumped its tailings into said Silver
creek, and allowed them to be carried down said creek, and to be deposited
on the land of plaintiff, without any attempt to restrain them, it does not
appear that it had any right to do so. If it attempted and undertook to crib
and impound them, then it was required by law to exercise that care and
prudence which a man of ordinary prudence would exercise in cribbing and
impounding tailings so as to prevent them from flowing upon his own land.
* x #7 The court below also gave to the jury this instruction, among
others: “The jury are instructed that a party suing for damages to his prem-
ises must establish, by a clear preponderance of the evidence, that his prem-
jses were damaged by the wrongful acts of the defendant, and must furnish,
by his testimony, evidence showing, or tending to show, that the premises
owned or occupied by him were impaired in value, and the extent thereof,
before he is entitled to recover more than nominal damages. * * #*” The
jury found in favor of the right of the plaintiff, and assessed his damages at

$002.

Cullen & Tool, for plaintiff in error.
Tool & Wallace, for defendant in error.

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis-
trict Judge.

ROSS, Circuit Judge, after stating the facts as above, delivered
the opinion of the court.

‘The right acquired by the plaintiff in and to the use of the waters
of Silver creek was prior in time to any use of those waters by the
defendant company. The right thereto acquired by the plaintiff was
for the purpose of irrigating his land. That right could not be
interfered with by any subsequent appropriation or use of the
waters of the stream by the defendant company. At the same time,
the plaintiff’s right was not, and could not be, invaded by any subse-
quent appropriation or use of the waters of the creek which did not
impair the use of those waters by the plaintiff, to the extent of their
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appropriation by him, for the purposes for which he made the appro-
priation, namely, for irrigation. The defendant’s subsequent ap-
propriation and use of the waters of the stream was, however, con-
trolled by the maxim, “Sic utere tuo ut alienum non ledas.” For
any injury done to the plaintiff’s land during the time limited by, and
with the exception stated in, the instructions of the court below, by
the discharge into the stream of tailings or other debris from the
defendant’s mill, the defendant was clearly liable. Woodruff v. Min-
ing Co., 18 Fed. 753, and the numerous cases there cited.

What deterioration in quality would injuriously affect the water
for irrigation, and whether or not the deterioration to which the
defendant company subjected the waters in question injured the land
of the plaintiff, were matters of fact; and those facts, we think,
were left to the jury with sufficient clearness by the instructions of
-the court as given, although the court improperly instructed the jury,
in effect, that, if the company used proper care in impounding the
‘tailings from its mill, it would not be liable. This error was, how-
ever, favorable to the plaintiff in error, of which it has no just cause
of complaint. Judgment affirmed.

A. B. DICK CO. v. HENRY.
(Circuit Court, 8. D. New York. April 24, 1836.)

1, PATENTS—INVENTION—CARRYING FOorRwARD PrEvious INVENTION—NEW Re-
SULTS.

The -rule that a mere carrying forward or more extended application of
the original invention, so as to obtain higher finish, greater beauty, and
increased commercial value, is not patentable invention, has no applica-
tion where the improvement, by reason of its adaptation to new uses
and hitherto undeveloped possibilities, virtually performs new functions,
and accomplishes new results. If such results are produced by novel
means, there is a presumption of patentable invention.

2. SAME—STENCIL SHEETS.

The Brodrick patent, No. 877,706, for prepared sheets for stencils, con-
sisting of yoshino or other similar porous paper coated with a wax so
soft that the impression made thereon by the stylus or typewriting ma-
chine does not materially disintegrate the fibers, but expresses the wax
out of the sheet in the form of the impressing letter, shows patentable in-
vention, and was not anticipated.

8. SAME—PROOF OF TITLE—WAIVER OF OBJECTION.

The technical objection that complainant has failed to prove title will
not be allowed to prevent a disposition of the case on the merits, when
the question is not raised until near the close of the final hearing,

This was a suit in equity by the A. B. Dick Company against de-
fendant, Sidney Henry, for alleged infringement of a patent.

Dyer & Driscoll and J. Edgar Bull, for complainant.
A. Bell Malcomson, for defendant.

TOWNSEND, District Judge. Complainant herein, by this bill,
charges infringement of patent No. 377,706, granted to John Brod-
rick February 7, 1888, for prepared sheets for stencils, alleged to
belong to complainant. The answer sets up the usual defenses.



