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bers of the Virginia cérporation had “assumed, as a body, the mask
of a Pennsylvania corporation, for the purpose, and the purpose only,
of invoking the jurisdiction of the circuit court of the United States;
retaining the power, in their discretion, and after all danger of
defeating the jurisdiction of the federal court shall have passed, to
throw off that mask, and to reappear under the original form of a
Virginia corporation;their right in the meantime to participate in
the management of the general affairs of the latter corporation not
having been impaired by the conveyance to the Pennsylvania corpo-
ration.” Manufacturing Co. v. Kelly, 160 U. 8. 837, 16 Sup. Ct. 307.
The conveyance by the Virginia corporation to the Pennsylvania
corporation was held to be void, and the whole proceeding for giv-
ing the-court jurisdiction was declared to be ineffectual. In this
instance we cannot say that the new company was organized for the
purpose of avoiding liability on the part of the old company to its
creditors, but the new company appears to be the same as the old
conrpany, in all substantial features, and we are able to say that
nothing shall be gained by a mere change of name. Whether the
new company shall be called an agent of the old company, or a lessee
of the old company, it is the same thing, and both are equally liable
to the complainant. The decree will be accordingly.

WIEGAND et al. v. CENTRAL R. CO. OF NEW JERSEY.
(Circuit Court, E. D. Pennsylvania. May 8, 1896.)
No. 49.

1. CARRIERS OF PASSENGERS—LIABILITY A8 TO BAGGAGE.

The omission of a passenger to call for her trunk until the day following
that of arrival at her destination is, under ordinary circumstances, unrea-
sonable, and therefore the carrier ceases to be responsible as such, and
is liable merely as a warehouseman.

2. SAME—LIMITATION OF LiABILITY.

The New Jersey statute limiting the liability of common carriers in cer-
tain respects, does not affect their liability as warehousemen in respect to
baggage left at a station by a passenger.

8. SAME—LiMITATION OF TICKET.

In New Jersey, a condition in a railroad ticket restricting the passenger
to 150 pounds of baggage, and limiting the company's responsibility there-
for to one dollar per pound, is ineffectual, in case of loss, in the absence of
evidence that the passenger’s attention was especially called to it.

The plaintiff, a citizen of the state of Pennsylvania, claimed to
recover of the defendant, a corporation of the state of New Jersey,
the sum of $2,500, upon the following cause of action, as set forth
in her statement:

The defendant was alleged to be a common carrier of goods and passengers
over a railroad, and in the course of its business in operating said railroad
it at the same time and in connection therewith carried on the business of
a warehouseman as to goods carried over it. It was alleged to have received
for hire and otherwise, as a warehouseman, at Plainfield, N. J., such goods
of all persons which came into its hands, either for the purpose of transpor-
tation or of delivery after having been transported over the railroad to the
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said town of Plainfield. The plaintiff testified that the defendant, through
its agent, a connecting railroad at Philadelphia, sold her a ticket to Plainfield,
which ticket was in the following terms:

“Station stamped on back to Plainfield, N. J., via P. & R. and C. R. B. of
N.J. Form 992. Philadelphia and Reading Railroad Company. This ticket,
with coupons attached, entitles the holder to one first-class passage from sta-
tion stamped on back to Plainfield, N. J. This ticket is void unless officially
stamped and dated. In selling this ticket for passage over other lines, this
company acts only as agent, and assumes no responsibility beyond its own
road. Only 150 Ibs. of baggage allowed each passenger. Company’s re-
sponsibility for baggage limited to $1.00 per Ib., unless special agreement be
made. The coupons belonging to this ticket will be void if detached.

“G. G. Hancock, General Passenger Agent.

“Issued by Philadelphia & Reading R. R. Co. on account of Central Rail-
road of New Jersey. One first-clags passage Bound Brook to Plainfield, sub-
jﬂeclfi to ctjnditions of contract. This coupon is not good if detached. Plain-

eld, N. J. .

“Philadelphia & Reading R. R. Co. One first-class passage station stamped
on back to Bound Brook via Subject to conditions of contraet. This
coupon is not good if detached. Plainfield, N. J.”

Plaintiff further alleged that her trunk, containing a lot of valuable arti-
cles, was accepted as baggage, and a check given therefor. Upon arrival at
Plainfield on July 12, 1895, the plaintiff informed the baggage agent that she
would send for the trunk the next morning. The trunk and its contents were
thereupon placed in defendant’s warehouse, but upon a presentation of the
check the following day the trunk could not be found, and defendant refused
to deliver it to her upon demand. It was averred that through gross negli-
gence and carelessness on the part of defendant’s employés the trunk had
been delivered to a stranger, on which account plaintiff claimed to recover
the value of its contents, with damages for mental worry and inconvenience.

Webster A. Melcher, for plaintiff
Samuel Dickson, for defendant.

BUTLER, District Judge. The defendant, consenting to a ver-
dict in the plaintiff’s favor, for the sum named in the ticket in evi-
dence, $150, asked the court to charge, substantially, that the ver-
dict should be for that sum and no more. The court reserved its
answer to this request, and instructed the jury to ascertain whether
the defendant had been guilty of negligence leading to the loss,
as the plaintiff charges; and if they found such negligence to ren-
der a verdict for the plaintiff equal to the value of the trunk and
its contents, with interest, together with such additional sum as
would compensate the plaintiff for the time and labor necessarily
devoted to replacing the property lost. The jury found for the
plaintiff in $528.23; whereupon the defendant moved for judg-
ment on the point reserved, and also for a new trial.

Under the defendant’s original obligation, as carrier I entertain
no doubt that it would have been liable only according to the pro-
visions of the New Jersey statute, which it invokes. Brown v.
Railroad Co., 83 Pa. St. 316. The requirements of the statute as
respects notice were fully complied with. The plaintiff sues, how-
ever, not on the obligation as carrier, but on the defendant’s alleged
obligation as warehouse keeper, which arose, as is charged, after the
trunk reached its destination at Plainfield. Until the plaintiff had
been afforded reasonable time to remove her baggage, the obliga-
tion as carrier coutinued. Had she called for it within a short
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time after its arrival, and had failed to obtain it, the question
whether she had called early enough to hold the defendant to this:
obligation—that is, whether she had called within a reasonable time

—would have been for the jury. She did not call, however, till the

next day; and such delay, under ordinary circumstances, the courts

hold to be unreasonable; and comsequently that it relieves the car-

rier of his responsibility as such. He is not however relieved of all

responsibility, but is held to assume the duties of a warehouseman

thereafter, which impose upon him the obligation to exercise or-

dinary care over the property. In all the cases I have examined

the application of this doctrine has been in relief of the carrier. It

is an invention of the courts, originally intended to confine the

carrier’s responsibility as insurer within reasonable limits. Here

the plaintiff seeks to avail herself of it against the carrier. As be-

fore suggested, if she had sued on the original obligation as car-

rier, she would have failed because that obligation terminated by

reason of her neglect to remove the trunk within a reasonable time.

She therefore seeks redress under the other, subsequent obligation;

and to the defendant’s effort to interpose the limitations of the stat-

ute she angwers that it does not apply; that it was intended only to

modify the severe obligations of common carriers; that it was not

intended to relieve warehouse keepers against the consequences of

negligenece. On the trial I inclined to believe this position to be

sound; and the consideration I have given the subject since has not

convinced me that my first impressions were wrong. It is not nec-

essary to discuss the subject here; it is sufficient to say that while .
what has been urged in support of the defendant’s view has much
force, my judgment is with the plaintiff.

As respects the limitation of liability stated in the ticket; I
think it cannot well be doubted, under the decisions, that 1t is
ineffectual, in the absence of ev1dence that the plalntlff’s atten-
tion was especially called to it. It was inserted presumably as a
compliance merely with the provisions of the statute, and under the
cireumstances has no independent effect. The rule for judgment on
the point reserved must therefore be dismissed.

The only additional matter urged in support of the rule for new
trial is, in substance, that there is no evidence of negligence in the
defendant, which contributed to the loss. I think however there
is evidence from which the jury might find such negligence; and
the charge of the court refers to it. Of course it cannot be known
where the check was changed by substituting another; and the
jury was at least justified in finding that it was done while the
trunk remained on the platform after night, or that seeing it there
exposed led to its being done elsewhere. The defendant’s rule for
new trial must be dismissed also.

The plaintiff too entered a rule for new trial, on the ground sub-
stantially that she was confined to a recovery for the value of the
property lost, with interest, and of the time and labor expended in ac-
quiring similar property in its stead. I cannot sustain the complaint
made on this account. The plaintiff is entitled to compensation for
the loss resulting directly from the negligence complained of—
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such loss as the defendant could foresee or contemplate. The cir-
cumstances are not such as ordinarily attend the deposit of goods
with warehousemen, where the character and quantity of the goods
are exhibited; and are accepted and charged for accordingly. The
defendant knew nothing of the contents of the trunk. The only
reasonable inference to be drawn was that it contained wearing
apparel to an amount such as travelers between the points named
in the ticket ordinarily carry for personal use. The defendant was
therefore justified in drawing this inference, and cannot justly be
held to have accepted and undertaken to care for any other descrip-
tion of property, or more of this description. It could not know
or infer that the plaintiff had her entire wardrobe in her trunk (if
she had) and that she would consequently be subjected to extraor-
dinary inconvenience from its loss; or that she was delicate and
nervous, as she proposed to prove, or was understood to propose,
and might be and was subjected to great worry and sickness in
consequence. It must not be overlooked in this connection that the
obligation of the defendant in all such cases as this is, substan-
tially, forced on the carrier by the traveler’s neglect to take his
baggage away when he should—when the original contract contem-
plated he would. To hold the carrier responsible under such cir-
cumstances for more than the plaintiff was allowed to recover in
this case, would work great injustice. The plaintiff’s rule is dis-
missed.

I intended to add that I do not find anything to support the as-
sertion that the defendant delayed the plaintiff in supplying herself
with anything made necessary by the loss of her trunk; or other-
wise influenced her actions. It requested her to leave tracing the
trunk to it; but she is not injured by yielding to this request; the
verdict fully compensates for the failure to find it.

SCOTT v. CITY OF NEW ORLEANS.
(Circuit Court of Appeals, Fifth Circuit. June 9, 1896.)
No. 474.

1. CoNTRIBUTORY NEGLIGENCE—QUESTIONS FOR JURY.

In an action against a city for damages from a fall caused by an In-
equality negligently permitted to exist in a sidewalk, the defense being
contributory negligence of the plaintiff, it appeared from the testimony of
the plaintiff, who was the only witness to the occurrence, that he was
a man of 70 years of age, but active and in possession of his faculties;
that, having been a soldier, he was accustomed to walk in a very erect
position; that while walking through the street where the accident oc-
curred, with which he was not familiar, he stumbled over an obstruction,
due to a difference of trom four to six inches in the grade of the side-
walk; that there had been nothing, to distract his attention or obstruct his
view for some distance, but that the day was cloudy and gloomy, and the
obstruction lay in the shadow of the gallery of a neighboring house. Held,
that the question of plaintiff’s contributory negligence was for the jury,
and that it was error to direct a verdict for the deféndant.



