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stationery have not been received by the attorney in any form. He
paid the bills when they were incurred, from private moneys; and
none of the bills have either been allowed or paid to him. The
account for telegrams was rejected by the attorney general. The
one for clerk hire was approved by the attorney general, but re-
jected by the first comptroller of the treasury. The one for print-
ing and stationery was rejected by the comptroller.
(7) The attorney in this district ordinarily does not receive

moneys of the United States. In the few instances when this at-
torney received such moneys, he promptly paid them over to the
treasury, or to the proper officer, in accordance with section 3617,
Rev. St. U. S. The attorney did not "retain" the amounts of these
bills from any moneys in his hands, for he had no such moneys
from which they could be "retained" by him. He was paid such
items as were allowed, and no others, directly from the treasury.
A full and complete list of those payments appears in the plain-
tiff's bill of particulars. None of them' cover the amount of these
expenses.
(8) Inregard to the emoluments of the attorney's office during the

period when this attorney held it, the court finds that during the
whole time, and at each period of rendering accounts, and during
each year of his term of office, the earnings of the attorney were
less than $6,000 per annum by an amount far greater than the
aggregate of these three items. The entire amount paid to him or
credited by him during the 3i years appears from the bill of par-
ticulars to be $4,374.41. The entire amount charged by him in his
bill of particulars is $7,359.29, or about $2,265 per annum. The
amount of these three items-$801.92-is therefore allowed.
In accordance with the above findings of fact and with the opin-

ion of the circuit court of appeals the court deducts from the for-
mer judgment the sum of $95, and now renders judgment in
of the plaintiff to recover $1,496.82 debt, together with the costs
allowed by statute.

JACKSON v. FIDELITY & CASUALTY CO. OF NEW YORK (three cases).
(Circuit Court of Appeals, Fifth Circuit. JUDe 15, 1896.)

No. 452.
INSURANCE-LIMITATION BY OF RECEIVER OF NA-

TIONAL BANK.
An insurance company issued three policies to the F. National Bank,

Insuring it against loss by the dishonesty of three of its officials. It was
prOVided in each policy that no suit thereon should be brought unless
the same should be commenced within 12 months next after the discovery
of the· dishonesty on which it was based. Suit was brought upon the
policies on February 1, 1895, alleging misappropriations of me funds ot
the bank by the insured officials between April 29, 1893, and July 1, 1893.
As a reason for the delay in bringing suit, and to avoid the limitation in
the policy, it was alleged in the declaration that the bank suspended pay-
ment on July 24, 1893; that, on July 26th, the comptroller of the cun'ency,
by the bank examiner, took possession of all the books and assets of the
bank, and, on August 14th, appointed a receiver; that the examiner al-
leged sundry frauds against the bank officials, of which the receiver gave
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notice to the insurance company, but that the banli itself did not and
could not then discover the fraud; that, immediately after the suspension
of the bank, its officials and a majority of its directors were arrested and
put under bonds on criminal charges, whereby there were no officials
of the bank to make investigations or institute proceedings; that on May
21; 1894, the bank resumed business, and its assets were restored to it
by the receiver, though. its books were retained by the distrIct attorney;
and that on said May 21st the bank instituted an investigation, discovered
the frauds, and, within 12 months, commenced suit. It was also averred
that, after notice of frauds was given to the insurance company by the
receiver, the company was also notified that it was impossible to give the
full particulars of the claim within three months (which was also required
by the polley), and that facts were stated showing why it was impossible
to get at the details necessary to bring suit within 12 months. Held, that
these allegations of the declaration were sufficient to avoid the effect of
the admission therein of a failure to bring suit within the 12-month period
of limitation, and that it was error to sustain a demurrer to the declara-
tion. Pardee, Circuit Judge, dissenting.

In Error from the Circuit Court of the United States for the South-
ern District of Florida.
Alex. St. Clair-Abrams, W. L. Palmer, and James D. Beggs, for

plaintiff in error.
Louis C. Massey and T. Picton Baumgarten, for defendant in error.
Before PARDEE and McCORMICK, Circuit Judges, and SPEER,

District Judge.

SPEER,District Judge. This is one of three cases brought to
this court on writ of error from the circuit court of the United States
for the Southern district of Florida. The defendant in error, a cor-
poration organized under the laws of the state of New York, and en-
gaged in the business of insuring the fidelity of employes, in consid-
eration of cash premiums paid, entered into several obligations with
the First National Bank of Orlando, Fla., insuring the latter against
loss from defalcations of certain of its employes. These obligations
were in the form of indemnifying bonds or policies of insurance for
the integrity of the bank officials. One of these policies insured the
fidelity of Nat Poyntz, as president of the bank, to the amount of
$10,000. Another of these policies insured the fidelity of Nat
POJntz, as cashier of the bank, to the amount of $10,000. There
were also two renewals of a former policy, which undertook to in-
demnify the bank against such defalcations as might be discovered
on the part of Oliver T. Poyntz, the assistant cashier and general
bookkeeper of the bank. The three snits were based upon these
several indemnifying bonds or policies, and, as each of the three in·
volves the same issues of law and fact, a statement of the issues as
made in the suit on the policy of Nat Poyntz, as president, and the
determination of the law applicable thereto, will also determine the
issues in the other two cases. The Fidelity & Casualty Company
(hereafter for brevity called the "Company'1 filed a demurrer to the
declaration and amended declaration made by the bank on the pol·
icy of Nat Poyntz, as president. The demurrer was sustained, and
a writ of error was sued out to review that judgment of the circuit
conrt
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The case depends upon the construction of the following provi.
sions in the policy: .
"Subject to the provisions and conditions herein contained, the company

shall, at the expiration of three months next after proof 'satisfactory to the
officers of a los8 as hereinafter mentioned, make good and reimburse to the
employer, to the extent of the sum of ten thousand dollars, and no further,
such pecuniary loss, if any, as may be sustained by the employer by reason
of fraud or dishonesty of the employed in connection with the duties referred
to, or duties to which, in the employer's service, he may be subsequently ap-
pointed or assigned by the employer, which has been committed during the
continuance of the said term or any renewal thereof, and discovered during
said continuance, or within six months thereafter, and within six months
from the death, dismissal, or retirement of the employed; provided that, on
the discovery of any such fraud or dishonesty as aforesaid, the employer shall
immediately give, notice thereof to the company, and that full particulars
of any claim made under this bond shall be given in writing, addressed to the
secretary of the company at its office in the city of New York, within three
months after such discovery; and the company shall be entitled to call for,
at the employer's expense, such reasonable particulars and proofs of the
correctness of such claims as may be required by the officers of the company,
and to have the same particulars, or any of them, verified by statutory
declaration. * * * This bond is issued subject also to the following con-
ditions, viz.: * * * That during the coutinuance in force of this bond, or
a renewal thereof, the right to make a claim thereunder shall cease at the
expiration of six months from the date at which the employed shall cease to
be in the employ of the employer. * * * That no suit or proceeding at law
or in equity shall be brought or arbitration required to cover any amount
hereby insured, unless the same is commenced, and the process served,
within the term of twelve months next after the first discovery of any such
fraud or disloyalty as aforesaid."

Plaintiff, in its declaration, set out the bond, and charged that
Nat Poyntz, as president, had fraudulently and dishonestly appropri-
ated to his own use money of the bank, aggregating the sum of
$6,670, between April 29, 1893, and July 1, 1893, the dates upon
which the several sums were appropriated being stated. Similar
averments of dishonest abstractions of larger amounts from the
funds of the bank, by Nat Poyntz, as cashier, and Oliver T. Poyntz,
as assistant cashier, were made in the other suits. The declaration
contains the general averment that the bank had kept and performed
all the things in said policy contained, on its part to be kept and
performed, and the proper demand upon the defendant, and its re-
fusal to pay the loss. The suit was not commenced until February
1, 1895. The declaration contains certain additional averments
tending to explain the bank's delay in presenting its claim and in
bringing its suit. The demurrer is based upon the alleged insuffi-
ciency of these explanations, or upon the effect of the admissions in
them, as showing that the right of action was barred by the terms
of the contract at the time the suit was brought, the limitations in
the contract being conditions precedent. After the judgment had
been rendered in the court below, W. B. Jackson, as receiver of the
First National Bank of Orlando, was substituted as plaintiff, by or-
der of the court, and the writ of error is prosecuted by him. It does
not appear from the record what was the nature of his receivership,
or that it had any connection with the previous receivership of
Stockton.
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at law, the rules of practice under the Florida
statutes are applicable to it. Rev. St. Fla. § 1045, provides:
"Either partY' in an action may aver performance of conditions precedent

generally, and the opposite party shall not deny such averments generally,
but shall specify in his pleadings the conditions precedent the performance
of which he intends to contest."

It is urged, however, in the argument of the learned attorneys
for the defendants, that:
"Where the plaintiff in the declaration, as they insist he does, goes beyond

the necessities of the case, and states the case out of court by affirmative
averments, which show his failure to perform a condition precedent, that ad-
vantage may be taken of the apparent want of a cause of action on 'demur-
rer (Brock v. Insurance Co. [Iowa] 64 N. W. 68-5), while this method of pro-
cedure is generally allowable and efficacious, the fallacy of its application to
this case lies in a misinterpretation of the statements and averments of the
declaration. It is contended by the defendants that it appears from the
allegations of the declaration that the right of action on the policy is barred,
because suit was not brought nor process served within twelve months after
the first discovery of the fraud."

It is averred in the declaration that:
"On July 24, 1893, it (the said plaintiff) was compelled to suspend payment

of Its obligations, and that on the date of said suspension it had DO knowl-
"dge and made no discovery of any fraudulent or dishonest act& of the said
Kat Poyntz."

It is further averred that:
"On July 26, 1893, the comptroller of the United States took possession of

all the books, assets, and property of the plaintiff, through one J. K. Mc-
Donald, its bank examiner, and that soon thereafter, to wit, on the 14th
day of August, 1893, appointed one John N. C. Stockton as receiver of said
banI" who thereupon took possession of all the moneys, assets, and property
of the said bank and the books thereof; that the said J. K. McDonald, bank
examiner, alleged and charged sundry and divers fraudulent and dishonest
acts of the said Nat Poyntz, president as aforesaid, and his brother, Ollie
Poyntz, assistant cashier of said bank, and due notice thereof was promptly
given to the defendant by J. N. C. Stockton, receiver. But this plaintiff fur-
ther avers that it (the plaintiff) did not and could not make the discovery
of said fraUdulent and dishonest acts of the said Nat Poyntz at that time."
It is furthf'r averred that:
"Immediately after the said J. K. McDonald, bank examiner, took pos-

session of the moneys, books, assets, and papers of said bank, under and by
virtue of the order of the comptroller of the United States, the said Nat
Poyntz, as president and cashier, and Ollie T. Poyntz, as assistant cashier,
and J. L. Giles, as cashier, and J. B. Parramore, as director, and W. R.
O'Neal and .J. H. Lee, as directors, all constituting a majority of the board
of directors of the said company, were arrested and put under bond on
criminal charges of Violating- the national banking laws of the United States,
whereby there were no officers of the bank left to institute any proceedings
or make any investigations, or that had authority to investigate," etc.
It is further averred that:
"On the 21st day of May, 1894, by consent and authority of James H.

Eckles, comptroller of the United States, the plaintiff resumed business, and
the moneys, assete, and property of the plaintiff were restored and redelivered
to the plaintiff; but all the books of account, Whereby discovery and proof
could be made of the fraudulent and dishonest acts of the said Nat Poyntz.
were retained and kept by the district attorney of the United States, * * •
for use as evidence in the prosecution of divers criminal charges against the
said Nat Poyntz."
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It is further averred that:
"On the 21st day of May, 1894, the plaintiffs entered into an Investigation

and discovery of the alieged fraudulent and dishonest acts of the said Nat
Poyntz; and for the first time the plaintiffs, as such, themselves made the
discovery thereof, and duly, and in accordance with ali the provisions and
conditions of the covenants and agreements contained in defendant's bond
or policy of indemnity, gave due notice to the defendant, and began suit
within twelve months after the first discovery by the plaintiffs themselves of
the fraudulent and dishonest acts of the said Nat Poyntz, thereby fully comply-
ing, keeping, and performing ali things in said policy of indemnity or bond
required of these plaintiffs."

A careful examination of the foregoing allegation shows that, so
far as they relate to the bank itself and its officers (other than the
guilty president and assistant cashier), there is the most positive
assertion that the knowledge and discovery of the fraudulent ac-
tions of the Poyntz brothers were not brought home to them until
May 21, 1894, ard that claim was duly made as provided by the
contract, and suit was commenced within the 12 months after such
discovery. It is argued, however, by the learned attorney for the
defendant, that the limitation commenced to run from the first dis-
covery of the fraudulent acts made by the bank examiner, on August
14, 1893. Whatever may be said iIi support of the contention that
a receiver appointed by the comptroller under the act of congress
in such cases ought to be considered as the representative of the
bank, so as to charge it with his laches in the collection of its debts,
certainly no such contention can be successfully maintained as
to a bank examiner. He is strictly the officer and representative
of the government, and not of the bank. It is further urged, how-
ever, that the allegations are that the receiver promptly acted upon
the discoveries of fraud which the bank examiner alleged he had
made. 'l'hese averments, however, must be taken in connection
with the other allegations which show that while the receiver may
and did have notice of fraud committed, of which he properly gave
notice to the defendant, he did not have notice of the character, ex-
tent, and details of the fraud, or, in other words, he had not made
such discovery of the frauds as would have enabled him to make a
definite claim or bring a suit, and it is only after such a discovery
that the statute begins to run. Of course, there are cases
the insured might be charged with full knowledge of the fraud,
whether there was actual knowledge of the details or not, as where
the insured, after notice of the fact that some kind of fraud has been
committed, through negligence fails to possess itself of the details at
its command. This, however, as we shall presently see, does not
apply to this case under the allegations of the declaration. These
allegations are that "after due and proper notice of the discovery
of the fraudulent acts of the said Nat Poyntz was given to the
fendant by John N. C. Stockton, receiver of said bank, the said de-
fendant was, through· its agent in Jacksonville,Fla., duly notified
that, by reason of the nature and character of the said fraudulent
and dishonest acts of the said Nat Poyntz, it was impossible to give
in writing the full particulars of the claim made within three months
after the discovery," and that the facts were stated showing why it
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was impossible to get at the knowledge by details necessary to bring
the suit within 12 months from the discovery of the existence of
fraud made by the examiner. If the fact that the receiver made
such a statement be taken as true, as it must be on demurrer, the
truth of the statement itself will be presumed. The receiver, as an
officer of the government, will be presumed to have done his duty
unless the contrary appears, although, like a receiver of a court, he
may, in another sense, also be a representative of the parties to the
suit. Even conceding that the receiver was such a representative
of the bank as that the limitation against the bank in the contract
would commence to run from the time when the receiver made a
full discovery of the fraud, there is no admission in the declaration,
when fairly construed, which shows any such discovery or knowledge
on his part; and, without such admission, the defense under the
Florida statute must be made by plea, and not by demurrer. The
facts averred in the declaration, however, are peculiar, and seem to
take this case outside of the ordinary rule which would make a re-
receiver the representative of the bank as to the running of the
period of limitation in favor of the defendant.
The pertinent portion of the act of June 30, 1876 (19 Stat. 63),

under which Stockton was appointed receiver, on August 14, 1893,
provides that, "whenever the comptroller shall become satisfied of
the insolvency of a national banking association, he may, after due
examination of its affairs, * * * appoint a receiver, who shall
proceed to close up such association," etc. The act further provides
the method of procedure by which the affairs of the bank are to be
closed up. Instead of closing up the business of the association in
the method pointed out by the statute for insolvent banks, the alle-
gations of the declarations are that on May 21, 1894, by consent and
authority of the comptroller, the bank resumed business, and the
money and property of the bank were restored and redeliyered to
it. No authority can be found in the statutes for this action of the
comptroller if the bank were really insolvent. In the light of this
action of the comptroller, the inference from the allegations is drawn
that the suspension of payments by the bank 'Was caused by the de-
falcation of the officers against which the defendants had insured
the plaintiff; that, acting upon the fact of suspension of payments
and irregularities discovered, the comptroller appointed Stockton
receiver; that, after giving the affairs of the bank that "due exam-
ination" contemplated by the statute, he came to the conclusion that
the bank was not insolvent, and that it was not a l'ase for a receiver,
as provided by the statute. We have no right to infer from the
allegations of the declaration that Stockton was anything mort'
than a temporary or provisional receiver, who was never fully vested
with the powers intended to be exercised by receivers of insolvent
banks. The nature of such a receivership, resulting from the very
things insured against, made it impossible for the plaintiff to obtain
the knowledge necessary to make the claim and file suit at an earlier
date. The character of the policies insuring the fidelity of the prin-
cipal officers of the bank would prevent any laches being attributed
to the bank by reason of its failure to exercise what, under othel'
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circumstances, would be diligence in getting full knowledge of such
a fraud after the first suggestion of its existence is made. The fact
that a majority of the directors were arrested and placed in a po·
sition where they were powerless to protect the interests of the bank
under the allegations of the declaration raises no presumption
against them. They are presumed to be the innocent sufferers from
the acts of the guilty president and cashier until the contrary ap-
pears, and the failure of the plaintiff to act at once is due to the fact
that the United States attorney took and kept possession of the
books and papers of the bank, to be used as evidence in a criminal
cause. This delay is chargeable to the government. Justice re-
quires that the case should be treated as one in which the running
of the limitation was stopped by the conduct of the insurer itself,
since the delay was the direct result of the evil conduct from which
the insurer contracted to protect the insured.
Although the form of insurance is of recent origin, it is now set·

tled that the general rules of construction applicable to ordinary in-
surance policies are to be applied. Mechanics' Sav. Bank v. Guar·
antee Co., 68 Fed. 459; Supreme Council Catholic Knights of ArneI"
ica v. Fidelity & Casualty Co. of New York, 11 C. C. A. 96, 63 Fed.
48. The condition of an insurance policy of this kind providing for for-
feitures is to be construed strictly against the company, and liberally
in favor of the insured. Cotten v. Casualty Co., 41 Fed. 506. Limita·
tions of the tirue of bringing suit in contracts of insurance are not
to be applied with the same degree of rigidity as statutes of lim·
itation. Steel v. Insurance Co., 2 C. C. A. 463, 51 Fed. 715; Thomp.
son v. Insurance Co., 136 U. S. 299,10 Sup. Ct. 1019. See, also, May,
Ins. (2d Ed.) § 487; 2 Wood, Ins. p. 1020. Where the
of conditions precedent are, without fault or laches on the part of
the insured, rendered impossible by the acts of the insurer, or even
by act of God or of the government or of the courts, such limitations
are not to be applied. Thompson v. Insurance Co., 136 U. S. 287,
10 Sup. Ct. 1019; Semmes v. Insurance Co., 13 Wall. 158; U. S. v.
Wiley, 11 Wall. 508; Braun v. Sauerwein, 10 Wall. 218; Ang. Lim.
§§ 44, 45, 99. Applying these principles to the facts alleged in the
declaration, we are of the opinion that the court. below erred in sus-
taining the demurrer and dismissing the plaintiff's suit, and the
judgment to that effect is therefore reversed, and this cause remand-
ed to said circuit court, with instructions to overrule the demurrer,
and otherwise to proceed in accordance with the views expressed in
this opinion.

PARDEE, Circuit Judge (dissenting). The contract of indemnity
sued on in this case contains, among others, this stipulation:
"That no suit or proceedings at law or in equity shall be brought or arbitra-

tion required to recover any amount hereby insured, unless the same is com-
menced and the process served within the term of twelve months next after
the first discovery of any such fraud or dishonesty."
That this was a valid stipulation, binding upon the parties, ought

not to be disputed in this court.
The supreme court of the United States says:
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"Contracts of Insurance are contracts of Indemnity upon the terms and
conditions specified In the policy or policies embodying the agreement of the
parties. For a comparatively small consideration, the insurer undertakes to
guaranty the Insured against loss or damage, upon the terms and conditions
agreed upon, and upon no other; and, when called upon to pay In case of
loss, the insurer, therefore, may justly insist upon the fulfillment of these
terms. If the Insured cannot bring himself within the conditions of the
policy, he is not entitled to recover for the loss. The terms of the policy
constitute the measure of the insurer's liability, and, In order to recover, the
assured must show hImself within those terms; and If It appears that the
contract has been terminated by the violation, on the part of the assured, of
Its conditions, then there can be no right of recovery. The compliance of the
assured with the terms of the. contract Is a condition precedent to the right
of recovery. It the assured has violated or failed to perform the conditions
of the contract, and such violation or want of performance has not been
waived by the Insurer, then the assured cannot recover. It Is immaterial to
consider the reasons for the conditions or provisions on which the contract
Is made to terminate, or any other provision of the policy which. has been
accepted or agreed It Is enough that the parties have made certain
terms conditions on which their contract shall continue or terminate. The
courts may not make a contract for the parties. Their function and duty
consist simply l,n enforcing and carrying out the one actually made." Im-
perial Fire Ins. 00. v. Coos Co., 151 U. S. 462, 14 Sup. Ct. 379.
The declaration admits that the first discovery of fraud and dis-

honesty of the official whose honesty was guarantied by the contract
was in August, 1893. The suit was not brought until February 21,
1895, mOre than 18 months after the first discovery of the dishonesty
and fraud. . This delay in bringing the suit is the main ground for
sustaining the demurrer in the court below, but it has received scant,
if any, attention in the opinion of the majority. The contention of
the plaintiff in error, which is indirectly, if not directly, sustained
by the opinion of the court, is that because of the appointment of a
receiver by the comptroller of the currency, August 14, 1893, who
took possession of the bank, its books and papers, and retained pos-
session until May 21, 1894, the bank during that time was in a quasi
state of suspension and incapacity, without agents through which to
act, and unable to perform any corporate function. If this were true
as a matter of la,w, it is difficult to see wherein it would affect the in-
demnity company, unless, indeed, the indemnity company was charge-
able with the suspended animation of the corporation. In connec-
tion with other matters discussed in the opinion of the majority, it is
said that the indemnity company, as security for the defaulting of-
ficials, was more in fault than the bank; but I take it that, although
this is in the opinion of the court, it is not the serious opinion of the
judges, but rather an argumentative suggestion. It is to be further
noticed that the suspended animation for want of agents and cor-
porate capacity, on account of the receivership, was ended May 21,
1894, leaving full three months within the year stipulated for the
resurrected corporation to begin suit within the stipulated limitation.
As a matter of law, however, the appointment of the receiver by the
comptroller of the in no wise suspended the corporate ca-
pacity and power to act of the corporation. The appointment of the
receiver operated merely for the corporation a change of agenc.v from
the president and directors elected by the stockholders to the re-
ceiver. The law providing for the incorporation, management,
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liquidation, and settlement of national banking associations writes
into the charter of every national bank the provision that in certain
contingencies the comptroller of the currency may oust the agents
chosen by the stockholders, and substitute therefor an agent ap-
pointed by himself, who thereafter fully represents the ca:rporation.
The supreme conrt of the United States has settled that the re-

ceiver is a proper party to institute all suits for the association,
represents both the creditors and the association, and that the bank
does not cease to exist on the appointment of a receiver. Kennedy
v. Gibson, 8 Wall. 506; Bank of Bethel v. Pahquioque Bank, 14 Wall.
383; Bank v. Kennedy, 17 Wall. 19; Rosenblatt v. Johnston, 104:
U. S. 462. It has never been contended that the appointment of a
receiver stops the running of the statutes of limitations of debts
and obligations due the bank. Why it should under a, contract of
indemnity, I cannot see.
In Surety Co. v. Pauly, 38 U. S. App. 283, 18 C. C. A. 657, and 72

Fed. 484, it is said that:
"The first notification to the surety company in this case, as in the other,

was soent May 23, 1892, and the proofs of loss transmitted June 24, 1892.
There was a similar conflict of evidence as to the date when the receiver ac-
quired knowledge of Collins' acts of fraud or dishonesty, and the question
whether notice and proofs of loss were sent with reasonable promptness was
left to the jury under a charge more favorable even to the defendant below
than was the charge in the O'Brien Case [18 C. C. A. 644, 72 Fed. 470]. In
view of the evidence and of the instructions given by the court, plaintiff may
fairly be given the benefit of the presumption that the jUry found discovery
to have been made as late as 'a few days before May 23, 1892.' It is con-
tended that this was more than six months from the death, dismissal, or re-
tirement of the employe. 'l'he receiver qualified and took possession Decem-
ber 29, 1891, and Collins died March 3, 1892. Plaintiff in error relies upon the
fact that on November 12, 1891, the bank examiner took possession of the
assets of the bank, which had suspended payment. That act, however, did
not operate as a 'dismissal or retirement of the employe from the service of
the employer,' which is the phraseology of the bond. Colllns, on that date,
suspended the transaction of a banking business; but the bank still existed
as a national bank corporation, and Collins was still its president. If, at any
time before the receiver took possession, the parties interested in the bank
had made good its deficit, and the bank examiner had restored the assets,
no new appointment would have been necessary to put him in the service of
his employer. The assignments of error covering this point are unsound,"
In that case, in order to hold the surety company liable, it was

necessary to decide that the appointment and possession of a receiver
in no wise suspended the corporation, at least to any such extent as
to operate the discharge of the employed. In the case under con-
sideration, in order to hold the surety company, the reverse is neces-
sary; and this court holds that an entire incapacity seized the cor-
poration the moment the statutory receiver took possession. There
is too much tendency on the part of judges to construe away valid
provisions in contracts of insurance and indemnity, and thus reach
some more equitable conclusion. The result is much "hard case"
law, which is mostly bad law, and always variable law. A distin-
guished judge said in regard to setting aside salvage contracts on
slight grounds:
"If a solemn contract, made under the most serious circumstances, like the

one under consideration, could be repudiated at pleasure by one of the par·
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ties to It, on such a ground as that Insisted upon here, no contract could be
relied upon as bInding; and all the law of contracts, aftecting so largely the
affairs of mankind as that law does, would have to be treated as an idle
jargon."

'fhe applicability of this to rulings in insurance cases is apparent.
In my opinion, the trial judge ruled correctly on the demurrer to the
declaration, and his judgment should be affirmed.
As the opinion of the court disposes of three cases between the

same parties, involving the same questions, so this dissenting opinion
is intended to apply in the three cases.

H.ATCHER v. UNITED LEASING CO. et aI.
(Circuit Court, D. Colorado. July 14, 1896.)

No. 3,399.
CORPORATIONS-REORGANIZATION-LIABILITY FOR DEBTS.

A mining company, having exhausted its resources and Incurred a iarge
indebtedness in attempting to develop its mines, leased the same to a new
corporation formed by the same stockholders under the laws of a different
state. '.rhe new corporation paid off the debts of the old one, and prose-
cuted the work for some time, but finally became insolvent. Held that, as
against third persons, the reorganization was a mere change of name,
without affecting the ownership of the property, and that the old com-
pany, as well as the new, was chargeable with a mechanic's lien for labor
and materials furnished to the latter.

This was a bill in equity by Ernest J. Hatcher against the United
Leasing Company and the United Mines Company to enforce a me-
chanic's lien.
Albert L. Moses and J. R. Smith, for complainant.
Thomas, Bryant & Lee, for respondents.

HALLETT, District Judge (orally). .This bill was filed in the
district court of Mineral county on the 1st day of February, 1896, to
foreclose a mechanic's lien on certain mines in Mineral county, owned
by the defendant the United Mines Company, and leased by that
company to the other respondent. The work and materials for
which the lien was claimed were furnished to the United Leasing
Comnany, the lessee; and the question under consideration is whether
the United Mines Company, the lessor of the premises, can be
charg'ed with the lien. There is an agreed statement of facts on
file, from which it appears that the United Mines Company in Febru-
ary, 1895, had exhausted its resources, and was desirous of continu-
ing the development of its mines. It was indebted to various per-
sons, for work previously carried on, in a sum exceeding $16,000;
and it sought to raise money for paying this indebtedness, and for
doing further work. An effort was made to borrow money for the
purpose, but it was not successful. After much deliberation a plan
was adopted by which a new company was set up, composed of stock-
holders of the old company, to the extent to which they might be
willing to take stock in the new company, and to which the property


