
334 75 ],l'EDERAL REPURTER.

receiver of said company, under an appointment from this court,
to compel compliance on the part of the respondents with the re-
quirements of a law of the state of Washington, enacted in the
year 1895, imposing upon all trans-continental railroads running in
this state a duty to construct scales capable of weighing cars loaded
with lumber or shingles, and providing that all lumber and shingles
to be shipped beyond the limits of this state by railroad shall first
be weighed by an official weigher, to be appointed by the gov-
ernor, and providing that said official weigher shall receive and
coIlectfrom the railroad the sum of 50 cents per car for each and
every car of lumber or shingles weighed by him. Laws Wash. 1895,
p. 380. The action was commenced in the superior court of the
state of Washington fc>r Thurston cc>unty, and has been removed
into this court by the defendants. The attorney general has moved
to remand the case, on the ground that this court has not jurisdic-
tion thereof, for the reason, as he alleges, that the action is not
a civil action, and there is not a sufficient amount involved to give
the court jurisdiction.
This action is against a receiver appointed by this court, and

its object- is to obtain process by which. to control, to a certain
extent, his official conduct in the operation of the railroad business
intrusted to him. This court, by its order appointing a receiver,
has assumed exclusive control of the operation and management
of that portion of the Northern Pacific Railroad situated within
this state. Therefore any suit or action against the receiver in
his official capacity, and intended to regulate or affect the operation
or business of the railroad, must be regarded as subordinate and
ancillary to the suit in this court in which the receiver was ap-
pointed, and all such ancillary suits are within the jurisdiction
of this court, and removable if commenced in a state court. In
all such ancillary suits the jurisdiction of a circuit court of the
united States, and the right of removaJ rest upon the same ground
as in the main case in which jurisdiction has been acquired. This
is upon the theory that, complete jurisdiction having been acquired
by taking into custody the assets of an insolvent corporation, a
court of chancery necessarily draws to itself jurisdiction of any
other suit by or against its receiver in the course of winding up the
business of such corporation. White v. Ewing, 159 U. S. 36-40,
15 Sup. Ct 1018. Motion to remand denied.

NOONAN v. PARK ATHLETIC CLlIB CO. et aI.
(Circuit Court, S. D. Ohio, W. D. June 23, 1896.)

No. 4,89l.
FEDERAL COURTS-JURISDICTION IN PATENT CASES-RESIDENCE OF PARTIES.

In patent cases it is no objection to the jurisdiction that one of the de-
fendants is a citizen of another state and district than that in which the
suit is brought. In re Hohorst, 14 Sup. Ct. 221, 150 U. S. 653; In re Keas-
bey & Mattison Co., 16 Sup. Ct. 273, 160 U. S. 221, and Consolidated Fas-
tener Co. v. Columbian Fastener Co., 73 Fed. 828, followed.
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This was a suit by John J. NOQnan against the Chester Park Ath-
letic Club Company and the Devere Electric Company, both being
Ohio corporations, and La MarcusA. Thompson, C. M. Lawson, Luke
Lilley, and John Devere, individually, they being corporate officers,
for alleged infringement of letters patent Nos. 332,762 and 367,252,
issued to La Marcus A. Thompson, December 22, 1885, and July 26,
1887, respectively. The first-named patent was for gravity switch-
back railways, and the second for an improvement in elevated grav-
ity and cable railroads. The patentee, Thompson, had assigned all
his right, title, and interest in the said patents for the counties of
Hamilton and Butler, Ohio, and the counties of Kenton, Campbell,
and Boone, Ky., to the complainant, John J. Noonan. The infringe-
ment complained of was a pleasure railway erected on the Chester
Park Athletic Club Company's grounds, in Hamilton county, Ohio.
George J. Murray, for complainant.
Wood & Boyd and Pogue & Pogue, for respondents.

•
SAGE, District Judge. Plea to jurisdiction by La Marcus A..

Thompson, defendant, on the ground that he is not a resident of Cin-
cinnati and citizen of the state of Ohio, but is a resident of the city
of Chicago and a citizen of the state of lllinois. The plea will be
overruled, upon the authority of In re Hohorst, 150 U. S. 653, 14 Sup.
Ct. 221; In re Keasbey &Mattison Co., 160 U. S. 221, 16 Sup. Ct. 273;
Consolidated Fastener Co. v. Columbian Fastener Co., 73 Fed. 828.
The defendant will be allowed 30 days for answer.

In re WOERISHOFFER et al.
(Circuit Court of Appeals, Fifth Circuit. June 9, 1896.)

No. 508.

ApPEAL-FINAL DECREE-ORDER FOR EXECUTION OF DECREE-RECEIVER'S CER-
TIFICATES-PRIORITY OF LIENS.
Holders of receiver's certificates, who were parties to the main cause in

wllich the issuance of the certificates was directed, are bound by a final dl'-
cree marshaling the liens and adjudging that current expenses of the re-
ceivership are entitled to priority over the certificates, and by subsequent
decrees adjudging that the claims of certain interveners are for expenses
of this character; and, baving failed to take a timely appeal from such de-
crees, the holders of the certificates cannot appeal from a subsequent order.
made at chambers In vacation, merely for the purpose of carrying out such
former decree by directing the clerk to prepare checks on the registry in
favor of the parties previously adjudged entitled to payment. Having been
parties to the main cause, they cannot claim a right of appeal from such
order on the ground that it was the first decree rendered contradictorily to
them.

This was a petition- by F. C. Renner and H. Somerhoff, composing
the firm of Woerishoffer & Co., for a writ of mandamus to be di·
rected to the judge of the circuit court for the Eastern district of
Texas, requiring him to allow an appeal from a certain order there-
in specified.
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E. B. Kruttschnitt, for petitioner•.
W. C. Oliver, contra.
Before PARDEE and McCORMICK, Circuit Judges, and SPEER,

District J ildge.

PARDEE, Circuit Judge. The relators' petition shows that in a
certain cause pending in the circuit court of the United States for
the Eastern district of Texas entitled Smith v. Railway Co., 19 C.
C. A. 681, 73 Fed. 1022, to which cause the petitioners were par-
ties, a decree was rendered on the 28th day of April, 1896, and filed
on the 2d day of May, 1896, directing a payment to sundry in-
terveners of various amounts of money out of funds in the registry
of said circuit court; that said decree was a final decree, and peti-
tioners, conceiving themselves to be aggrieved thereby, did on the
day the same was rendered apply to the trial judge for an allowance
of an appeal to this court, but that the s.aid judge did refuse to al-
low said appeal for the reasons set forth in the said final decree,
of which a duly-certified copy is on file in the office of the clerk of
this court, and is made a part of the petition; that thereafter pe-
titioners again presented a petition for the allowance of such an
appeal to operate as a supersedeas to another of the judges of said
circuit court, who declined to consider the subject-matter of said
petition for the reason that the same had already been considered,
and the relief therein prayed for refused by the Honorable David
E. Bryant, district judge,who had rendered the said decree; that
when petitioners presented their applications for an appeal they
stood ready and offered to give a bond, to be approved by the court,
in such sum as the court might fix, and were ready to file an as-
signment of errors, and did actually present such assignment of
errors witll the petition presented. in the last instance, and that
petitioners are now ready and willing to give good and sufficient
bond on such appeal; that the petitioners at the date of said final
decree from which they ask for an allowance of an appeal were,
and still are, the owners of certain debenture certificates issued,
negotiated, and sold by the receiver in the above-entitled cause on
and by virtue of orders of said circuit court of the face value of
$28,000, on which nothing has been paid; and that the whole
amount realized from the sale of the properties of the defendant
company, and now in the registry of the court, amounts to about
$12,000 or thereabouts, and the same is not sufficient to pay the per-
sons whose claims are ordered to be paid by said final decree of
April 29, 1896, and also pay petitioners. Other suitable allegations
to obtain a mandamus were made in the petition, on which this
court ordered an alternative mandamus to issue.
The judge of the circuit court has made return to the effect that

the decree of April 29, 1896, was an order of decree rendered by
the judge in chambers, in vacation, directing the execution of for-
mer final decrees rendered in the case, and was in no sense a final
decree from which an appeal would lie; and that the rights of the
petitioners, as holders of receiver's certificates, lUI against inter-
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veners whose claims were ordered to be paid by preference, had
been dilly adjudicated in a decree granted in the circuit court for
the Eastern district of Texas, November 9, 1894, and in other de-
crees rendered in said court on the 25th, 26th, 28th, 29th, and 30th
of October, 1895, and on the 12th day of November, 1895. The re-
turn assigns other'grounds why a mandamus shoilld not issue in
this case, but it is not necessary to consider them., because the
above, if true, is sufficient.
The decree of November 9, 1894, was a final decree ordering the

sale of the properties of the defendant railway company, and mar·
shaling the proceeds to be derived from the sale thereof among the
several creditors according to the priority therein declared. By
this decree the expenses incurred by the receiver in the operation
of the road then due and allowed and that might thereafter be al-
lowed were entitled to payment before the debentures issued by the
receiver. The decrees of October and November, 1895, were de·
crees establishing that the claims passed on in the several in-
terventions were expenses incurred by the receiver in the opera-
tion of the railway property, and were charges and liens of the
first class upon the property of the railway company, and directing
they be paid as such. These decrees do not appear to have been
superseded in any appeal therefrom. At the October term, 1895,
Elijah Smith and the Texas Western Railway Company gave no-
tice. in open court, of an appeal from the said decrees, and there-
after perfected an appeal to this court from the said several de-
crees. This appeal was subsequently docketed and dismissed in
this court for want of prosecution. On the 17th of April, 1896,
the present relators prosecuted an appeal from said decrees, which
was allowed by one of the circuit judges, and duly perfected by bond
and citation. Afterwards applications were made to this court
for a supersedeas based upon the proceedings at the last term of
the circuit court, and claiming that Woerishoffer & Co. had duly
sued out and prosecuted 'tri appeal within 60 days from the rendi-
tion of the aforesaid judgment. This application was lately denied.
In re Woerishoffer, 'l'4 Fed. 915. The order or decree of April 29,
1896, appears to have been rendered after notice to the parties by
the district judge in chambers, in vacation, and the substance is
that the clerk prepare checks on the registry of the court to be
executed in the usual manner to the order of the solicitor of record,
to pay the judgments on the interventions recited in favor of the
parties named in the motion, and it is therein distinctly stated that
this order is only intended to carry into effect a former final de-
cree rendered in the cause. The argument in this court is that the
relators, as holders of receiver's certificates, were not parties nor
privies to the decree of November 9, 1894, and the subsequent de·
crees on interventions, and that the order or decree rendered on
the 29th of April, 1896, is the first decree rendered contradictorily
with them, and therefore the first decree affecting their certificates
which·. they are called upon to notice. 'fhis argument is unsound,
because the petition for mandamus herein alleges and admits th8.t
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the .petitioners were parties to the· ntain cause entitled Smith T.
Railway Co., and the authorities are that, as holders of receiver's
certidcates, they were subjeet to the lis pendens, and bound by the
final decrees rendered in the cause. Gordon v. Newman, 23 U. So
App. 660, 10 C. C. A. 587, and 62 Fed. 686. The alternative man-
damus herein issued is discharged, and the petitionis denied.

WESTERN ASSUR. CO. OF TORONTO, CANADA.. v. WARD et aL
(Circuit Court of Appeals, Fifth Circuit. June 2, 1896.)

No. 477.
OF CONTRACT.

Complainants filed a bill against an insurance company, alleging that
Bald company issued to them a policy inSUring them against loss by fire
on tobacco, their property, or held, by them as agents, or on trust as ware-
housemen; that it was known to the company's agent at the time of the
issuance of the policy that the tobacco was mortgaged, and that the
tobacco to be insured would be" the property of various parties, would be
constantly changing, and most of it would be mortgaged; that it was dis-
tinctly understood and agreed between complainants and the agent, with
the assent of the company, that such mortgages might be permitted, and
no notice thereof need be given to the company, notwithstanding a clause
in tb.e policy prohibiting incumbrances Qn personal property without the
company's' consent; that a loss had occurred, and the company refused
to pay on the. ground that the incumbrances avoided the policy. And
thereupon the bill prayed for a reformation of the policy by lliserting a
recognition of the mortgages, and for a decree for the amount of the loss
covered by the policy. HeW, on demurrer to the bill, that the court had
power to reform the policy, and that the application to do so, and to decree
payment of the loss, could not be defeated on the ground that there was
an adequate remedy at law.

Appeal from the Circuit Court of the United states for the North-
ern District of Florida.
Thomas L. Ward & Co., citizens of the state of Florida, presented to the

circuit court of. the United States for the Northern ).district of Florida, sitting
in chancery, a bill against the Western Assurance uompany of 1.'oronro, Can-
ada, and made the following averments: The defendant is a corporation cre-
ated under the laws of canada, and carrying on the business of insurance,
by resident agents, in the Northern district of Florida. On the 23d of July,
1892, W. W. Wilson, an agent of defendant company at Quincy, Fla., de-
livered to complainants its policy insuring them against loss from fire, to
the amount of $2,500, on certain leaf tobacco, in carrots, boxes, and loose,
the property of the insured, or held by them as agents, on commission, or
on truet as warehousemen. The tobacco was situated in the tobacco ware-
house owned by the Gadsden County Sale & Packing Warehouse Company.
At the time the policy was Issued there was a mortgage upon a portion of
the property thus insured, but before October 18, 1892, Wilson had been
notified of the existence of the mortgage, and his knowledge of its existence
continued up to and after that date. About October 18, 1892, the warehouse
mentioned became a general or public warehouse for the reception and stor-
age of tobacco belonging to divers persons. The complainants became man-
agers, and the policy already issued was altered to meet this and
the tobacco protected was insured as the property of the plaintitrs, or by
them "held in trust or on commission, or sold but not delivered." At the
time this change in the business of the complainants was made, Wilson noti-
t\ed them that by reason of the fact that the tobacco to be insured would


