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device de novo. And this is not the less true if, after the thing had been
done, it appears to the ordinary mind so simple as to excite wonder that it
was not thought of before; but the decisive answer is that with dozens, and
perhaps hundreds, of others laboring in the same field, it had never occurred
to any one before, * * % As a result of the authorities upon the subject,
it may be said that, if the new use be so nearly analogous to the former one
that the applicability of the device to its new use would occur to a person of
ordinary mechanical skill, it is only a cage of double use; but if the relations
between them be remote, and especially %t the use of the old device produce a
new result, it may at least involve an exercise of the inventive faculty.”

To the same effect are Du Bois v. Kirk, 158 U. 8. 58, 15 Sup. Ct.
729, and Tannage Patent Co. v. Zahn, 17 C. C. A. 552, 70 Fed. 1003.
In Topliff v. Topliff, 145 U. 8. 156, 12 Sup. Ct. 825, the court held it—
“not sufficient, in order to constitute an anticipation of a patented invention,
that the device relied upon might, by modification, be made to accomplish the
function performed by that invention, if it were not designed by its maker, nor
adapted, nor actually used, for the performance of such function.”

As a further defense it is contended that the claims sued on must
be construed as containing the sleeve whirl, in which case they are
not infringed, because the defendant does not use the latter, or else
they have no operative mechanism, and are void. The law on this
subject is too well settled to be open for discussion. A patentee is not
required to claim the entire machine in each claim. Each of the
claims at issue is for a complete combination of the spindle and its
supporting tube and devices, and there was no necessity for express-
ing in terms the devices for revolving the spindle. Any appropriate
means for operating it will be understood. The omission of the sleeve
whirl does not affect the validity of either one of the claims, which
belong to that class where reference may be made to the specifications
to supply in a claim what it is plain, to any one skilled in the art, is a
necessary incident. Reece Buttonhole Mach. Co. v. Globe Buttonhole
Mach. Co., 10 C. C. A. 194, 61 Fed. 970; Deering v. Harvester Works,
155 U. 8. 286, 15 Sup. Ct. 118. The decree of the circuit court is af.
firmed.
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WHARFAGE—CONTRACT—LEASE OF WHARVES BY NEW ORLEANS.

By the terms of the contract between the city of New Orleans and the
Northeastern Railroad Company, under which wharves were built by
the company between Port and Montegut streets, there was reserved to
the city the right to collect usual wharfage dues from vessels occupying
such wharves, with the consent of the company, but not on its business:
and this right passed io the Louisiana Construction & Improvement Com-
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pany, under the ordinance by which the city farmed out to it all the
revenues arising from the wharves existing in the First, Second, Third,
and Fourth districts of the city, “from Toledano street to Plety street.”

Appeals from the District Court of the United States for the
Eastern District of Louisiana.

The five libels were filed by the Louisiana Construction & Im-
provement Company against vegsels claimed by the New Orleans,
Belize, Royal Mail & Central American Steamship Company, Lim-
ited, to recover wharfage dues alleged to have accrued to libelant,
as lessee of wharves under the city of New Orleans. The district
court rendered decrees against the vessels, and the claimant has ap-
pealed. ’

J. 8. Zacharie, for appellant.
J. R. Beckwith, for appellee.

Before PARDEE and McCORMICK, Circuit Judges, and SPEER,
District Judge.

PARDEE, Circuit Judge. The five libels in these wharfage
cages are all in the same form, and propound causes of wharfage,
charging that the defendant’s vessels used wharves leased by the
libelant, and for the use of which it is entitled to wharfage, at
the established rate provided for in city ordinances, as shown in
the exhibits filed with the libels. The answers admit that the libel-
ant is the lessee of the public wharves, as set forth in exhibit filed
with the libels, being a copy of the lease of the wharves and land-
ings, but assert that, under the claimant’s construction of that
lease, it does not apply to or cover the wharves between Port and
Montegut streets, where these vessels landed; deny the right of
the libelant to collect wharfage between Port and Montegut streets
under any circumstances; aver that the wharf between these
streets was built by the Northeastern Railway Company, “and is
a wharf at which vessels landing or mooring, by permission or
license of said Northeastern Railroad Company, are free from any
claims and demands in the nature of tolls or dues, on the part of
the city of New Orleans, or any other person or corporation what-
soever, and especially the Louisiana Construction and Improve-
ment Company”; aver that the claimant had the license and con-
gsent of the railroad company to moor at the wharf in question,
and therefore is exempt from the wharfage demand set up in the li-
bel; and admit that claimant has been for some years engaged,
and is still “engaged, in the transportation of fruit and other car-
goes of merchandise, between ports of Central America and the
port of New Orleans.” The record shows, by admissions and other-
wise, that all of the vessels libeled landed at the wharf between
Port and Montegut streets; that the wharf at that point was con-
structed by the Northeastern Railroad Company under a city ordi-
nance; that, if any wharfage is due, the amount is correctly stated
in the libels; and that the traffic in which the libeled vessels were
engaged is general freight business, and not exclusively with or
for the Northeastern Railroad Company.
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An inspection of the contract between the city of New Orleans
and the Louisiana Construction & Improvement Company, by which
the revenues from the wharves were farmed out, and particularly
of the second section of the ordinance recited in the contract, as
follows:

“Sec. 2. Be it further ordained, etc., that the wharves and landings the
revenues of which are to be sold under this ordinance shall comprise the
wharves already constructed and existing in the First, Second, Third, and
Fourth districts of the city of New Orleans, from Toledano street to Plety
street, excepting therefrom all ferry and nuisance wharves, and all wharves
or landings granted or leased to individuals and corporations which, by the
terms of the grant or lease, are exempt from wharfage dues, until such time
as said grants or leases may expire, after which time said lessees shall
take charge of same under this ordinance, under similar conditions as other
wharves. All [U. 8.] United States government vessels shall be exempt from
payment of wharfage dues.”

—8Shows that the city of New Orleans conveyed, and intended to
convey, to the construction and improvement company, the right
to collect and receive all the wharf dues within the limits mentioned
which the city of New Orleans, under existing ordinances, had the
right to collect and receive. No intention to reserve any wharf
dues that the city had a right to collect can be inferred from any
of the details of the contract which relate generally to the burdens
assumed by the lessee.

By the contract between the city of New Orleans and the Nortb-
eastern Railroad Company, providing, among other things, for the
construction of wharves between Port and Montegut streets, it was
provided:

“No vessel shall occupy or lay at such wharves, discharge or receive cargo
thereat, without the consent of said company, or its successors or asgsigns;
and all vessels lying at or using said wharves by the consent of said ccm-
pany, and on the business of said company, shall be exempt from the pay-
ment of levee or wharf dues to the city of New Orleans. Said wharves and
other structures shall be lighted and policed by the said company at its own
expense. Any vessels lying at said wharves with the consent of said com-
pany, but not on its business, nor for the purpose of receiving or discharging
freight or passengers to or from said company as a carrier, shall pay usunal
wharf dues to the city, provided that no privilege or grant concerning or re-
ferring to the wharves and levees herein granted shall go into effect until

the consent and permission of the wharf lessees be had and obtained during
the continuance of their lease.”

As the vessels libeled in these cases occupied the wharves be-
tween Port and Montegut streets not on the business of the rail-
road company, nor for the purpose of receiving or discharging
freight or passengers to and from said company as a carrier, it is
clear that, under the provisions aforesaid, the ships libeled were
liable to pay the usual wharf dues.

Being clear on these two propositions, it is useless to discuss the
propositions only incidentally affecting the main issue, but con-
sidered in the briefs, and argued on the hearing. The decrees ap
pealed from are affirmed.
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1. BRIPPING—LIMITATION OF LIABILITY—OWNER'S PRIviTy OR KNOWLEDGE.

In a proceeding under Rev. St. §§ 4283-4289, for the limitation of the la-
bility of a corporation, owner of a steam vessel which has been damaged
by the explosion of her boiler, privity or knowledge of a defective condi-
tion of the boiler is not to be imputed to the corporation unless the de-
fects were apparent, and of such a character as to be detected by the
inspection of an unskilled person, if the corporation has in good faith
employed a competent person to Inspect the boiler. Accordingly, held,
that where a corporation owning a steam vessel had delegated to a compe-
tent and skilled marine engineer the duty of inspecting the boiler on such
vessel, and supervising the repair thereof, it was entitled to limit its lia-
bility for damage resulting from an explosion of the boiler through a de-
fect not apparent to an unskilled person, although there had been negli-
gence on the part of some of its employés in the inspection or repair
of the boliler.

2. SaMmE.

If the government inspectors of steam vessels fail to discharge properly
their duty of inspection of a vessel, privity or knowledge of defects which
would have been revealed by a proper inspection is not to be imputed to
a corporation owning the vessel, which has delegated the matter of the
inspection of the vessel to a competent employé.

8. SAME—EVIDENCE.

In a proceeding under Rev. St. § 4283, for the limitation of the liability
of a shipowner, where it appears that such owner is a railroad corpora-
tion, having its home office a long distance from the place where the ves-
sel was operated, it is not necessary to show by direct testimony that the
principal officers of such corporation at such home office had no personal
knowledge of the condition of such vessel, or of the steps taken to inspect
and repair her.

4, SaME—REvV. Sr. § 4498—Aor JUNE 28, 1884,
Rev, St. § 4493, making exceptions, in favor of passeagers, from the
rule of limitation of liability of a shipowner under Rev. St. §§ 4283-4289,
is not repealed by Act June 26, 1884 (1 Supp. Rev. St. 440).

5. SAME—INSPECTION OF STEAM-VESSEL REPAIRs.

It i3 as much the duty of an owner of a steamship, under Rev. St. §
4418, to cause an inspection of a boiler which has been repaired in a
substantial part, as to cause an inspection of a new boiler, before using
the same; and a failure to cause such inspection will render the owner
of the vessel liable, under Rev, St. § 4493, to a passenger injured in con-
sequence of the explosion of the boiler.

6. SaME.

A failure to comply with the steamboat inspection law may be invoked
to prove that a shipowner is not entitled to a limitation of liability under
Rev. St. § 4283, though it is not set upin the pleadings of the parties to the
proceeding for limitation.

Appeal from the District Court of the United States for the
Southern Division of the District of Washington.
- This was a petition by the Oregon Railway & Navigation Com-
pany, as owner, and the Oregon Short Line & Utah Northern Rail-
way Company, as lessee, for limitation of liability in respect to



