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of its circulating notes, or to prefer one creditor to another, is forbid-
den; but liens, equities, or rights arising by express agreement, or implied
from the nature of the dealings between the parties, or by operation of
law, prior to insolvency, and not in contemplation thereof, are not invalidated.
The provisions of the act are not directed against all liens, securities, pledges,
or equities, whereby one creditor may obtain a greater payment than another,
but against those given or arising after, or in contemplation of, insolvency.
‘Where a set-off is otherwise valid, it is not perceived how its allowance can
be considered a preference; and it is clear that it is only the balance, if any,
after the set-off i{s deducted, which can justly be held to form part of the
assets of the insolvent. The requirement as to ratable dividends is to make
them from what belongs to the bank, and that which at the time of the
insolvency belongs of right to the debtor does not belong to the bank.”

All of this, while controlling as authority, and perfectly sound in
principle, has not, in our opinion, any application to the facts of
the present case. But the views we have expressed do find sup-
port in a decision of the supreme court, reported in 118 U. 8. 634~
653, 7 Sup. Ct. 39. It is the case of Delano v. Butler, where the
court distinguished the assessment imposed upon the stockholders
by their own vote, for the purpose of restoring their lost capital, as
a consideration for the privilege of continuing business, and to
avoid liquidation under section 5205 of the Revised Statutes, and
the assessment provided for by section 5151, saying:

“The assessment, as made under section 5203, is voluntary,—made by the
stockholders themselves, paid into the general funds of the bank as a fur-
ther investment in the capital stock, and disposed of by its officers in the
ordinary course of its business. It may or may not be applied by them to
the payment of creditors, and, in the ordinary course of business, certainly
would not be applied, as in cases of liquidation, to the payment of creditors
ratably; whereas, under section 5151, the individual liability does not arise,
except in case of liquidation, and for the purpose of winding up the affairs of
the bank. The assessment under that section is made by authority of the
comptroller of the currency, is not voluntary, and can be applied only to the
satisfaction of the creditors, equally and ratably. If the claim in the present
case were allowed, it would follow that, in every case, payments made by
stockholders for the purpose of restoring the impaired capital would be con-
sidered as credits on the ultimate individual responsibility of shareholders,
and the whole efficiency of the provisions of section 5151 for the protection of
the creditors of the company at the time of liquidation would be destroyed.
The obligations of the shareholders under the two sections are entirely di-
verse, and payments made under section 5205 cannot be applied to the satis-
faction of the individual responsibility secured by section 5151.”

For similar reasons, neither can the individual claim of the stock-
holder against the bank for moneys deposited by him therein be
offset against his responsibility to all of the creditors secured by
gection 5151. See, also, Hobart v. Gould, 8 Fed. 57, and cases there
cited. The judgment of the court below, of May 22, 1895, allowing
the set-off in question, is accordingly reversed.

WESTMORELAND v. PREFERRED ACC. INS. CO.
(Circuit Court, N. D. Georgia. June 5, 1896,

ACCIDENT INSURANCE—CAUSE OF DEATH.
A policy was issued to one W., insuring him against death from bodily
injury caused solely by external, violent, and accidental means, but stip-
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ulating that there should be no liability for injury resulting from any-
thing “accidentally or otherwise takem, * * * absorbed, or inhaled,
* * ¥ or resulting, either directly or indirectly, wholly or in part, from
* * * medical or surgical treatment.” In an action on the policy after
W.’s death, it was alleged in the declaration that in order to relieve him
from the pain of a surgical operation a physician administered chloroform
to W. in a proper way, and that before he came under its influence, from
it and some unknown cause combined, he suffocated and died; that death
would not have resulted from the chloroform alone, but did result from
the operation of the chloroform, acting in an unusual way, and the un-
known cause. Held, that the declaration stated no eause of action.

Goodwin & Westmoreland, for plaintiff.
Payne & Tye, for defendant.

NEWMAN, District Judge. The plaintiff brings her suit on an
accident insurance policy issued to her husband by the defendant
company. The insured died on the 12th day of July, 1895. The
case is now heard on a demurrer which is interposed on the ground
that the declaration sets forth no cause of action. The case, as
made by the declaration and the amendments thereto, is this: A
policy of insurance, issued to the insured in his lifetime, and which
was in force at the time of his death, granted him insurance, in the
sum of $5,000, in consideration of certain annual premiums, against
death from bodily injury caused solely by external, violent, and ac-
cidental means. By the terms of the policy it was stipulated that
there should be no liability on the part of the company in case of
death from certain enumerated causes,—among them, “injury, fa-
tal or nonfatal, resulting from * * * anything accidentally or
otherwise taken, administered, absorbed, or inhaled”; also, “death
* *® * resulting, either directly or indirectly, wholly or in part,
from * * * medical or surgical treatment.” The death of the
insured occurred in this way: He was suffering from protruding
piles, and it was necessary to replace the same. To relieve him
from the pain this would cause, a competent physician proceeded,
in a proper way, to administer chloroform in a proper quantity.
Before the insured was under the influence of the chloroform, but
from it and an unknown cause combined, he suffocated, became
black in the face, gasped, and died. It is alleged that death would
not have resulted from the action of the chloroform alone, but it
was from the co-operation of the known cause—chloroform acting
in an unusual and unéxpected way—and an unknown cause that
death resulted.

In the first place, waiving for the moment the exceptions in the
policy, was the death the result of “bodily injury caused solely by
external, violent, and accidental means”? While it is true that
the policy will be given a construction favorable to the insured, so
far as is consistent with the ordinary and usual meaning of the
terms employed, still it is incumbent on the beneficiary bringing suit
on the policy to show that the cause of death was such as would
bring it within the language of the policy, so construed. Insur-
anee Co. v. McConkey, 127 U. 8. 661, 8 Sup. Ct. 1360. Conceding
that the external violence need not necessarily be force from with-
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out, such as a fall or a blow, but would embrace death from such
causes—if not expressly excepted in the policy—as the accidental
inbalation of illuminating gas (Bayless v. Insurance Co., Fed. Cas.
No. 1,138), or from a piece of beefsteak passing accidentally into
the windpipe (Accident Co. v. Reigart [Ky.] 23 S. W. 191), still it
would require quite a broad and liberal construction of this ex-
pression to extend it to the cause of death in his case. The lan-
guage of the policy is, “Caused solely by external, violent, and acci-
dental means”; and the statement in the declaration here is that
death did not result solely from the known cause,—that is, the ad-
ministration of chloroform,—but that “death was not caused by its
administration, nor by said disease, but was caused by something to
petitioner unknown, in conjunction with the unusual and unforeseen
action of chloroform, and that said chloroform would not have pro-
duced death, except for the intervention and co-operation of said
unknown cause.” Sothat if even the action of the chloroform, operat-
ing in an unusual, unexpected, and unforeseen way, could be said to
be external, violent, and accidental means, it was not the sole cause
of death. But does the co-operation of an unknown cause with a
known cause strengthen .the plaintiff’s case? Certainly it will not
be contended that under a policy like this there can be a recovery
where the case stands entirely on death from an unknown cause. It
is incumbent on the plaintiff in such a suit to show that death re-
sulted from “external, violent, and accidental means,” and, in order to
do this, show death in a particular way which comes within this lan-
guage. The unknown cause might be one of the very things against
which the company did not intend to insure. The policy is limited
in its scope, and the cause of death must come within the limitation.
It seems, therefore, that the combination of an unknown cause of
death with & known cause, which was not the sole cause of death,
and which of itself would not have had such result, could not make
any stronger case of liability than either of the two considered
separately. v

It is hardly necessary, however, to discuss this case in the fore-
going view, for the reason that the cause of death comes clearly
within two of the exceptions in the policy, as to which it is stipulated
there shall be no liability on the part of the company. It excepts
injury, “fatal or nonfatal, resulting from * * * . apything acci-
dentally or otherwise taken, administered, ‘absorbed, or inhaled.”
Now, so far as any facts are set out in the plaintiff’s petition, and the
amendments thereto, it seems that no other conclusion can be
reached than that the death of the insured resulted from the inhala.
tion of chloroform. While it is alleged that an unknown cause co-
operated with the usual effect of the chloroform in producing death,
no fact whatever is stated in support of this allegation. So far
as the facts are shown, chloroform was administered in a proper
way, and the insured suffocated, gasped, and died. Another excep-
tion in the policy is as to “death ¥~ * * resulting, either directly
or indirectly, wholly or in part, from any of the following causes or
conditions, or while so engaged or affected: * * * Medical or
surgical treatment.” Now, this expression, “medical or surgical
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treatment,” of course, must have such meaning as that it shall not be
inconsistent with and defeat the general terms, scope, and purpose
of the policy. It would not do, certainly, to say that if a man re-
ceived a bodily injury which clearly came within the terms of the
policy, and died while under medical or surgical treatment for the
injury so received, he could not recover. Very clearly, it does not
mean this; but it has some meaning, or it would not be in the policy.
In this case the surgeon, desiring to alleviate pain while replacing
the hemorrhoids, administered chloroform, and the patient—in
part, at least, according to the plaintif’s petition—died from the
chloroform. How could there be a case that comes more clearly
within the language of this exception, in the sense in which it must
have been used? It need not necessarily, it seems to me, be mal-
practice or carelessness on the part of the physician or surgeon; but
certainly, to come within this exception, the medical or surgical
treatment must be the proximate cause of death. If this is not true
of this case, it seems difficult to imagine a case to which the excep-
tion would apply. So that considering the right to recover of
the company under the general terms of the policy, or under either of
the exceptions just referred to, I am clear that there is no liability.
This case is controlled fully by the case of Bayless v. Insurance Co.,
supra. If there could be no recovery in that case (and I am not pre.
pared to question its correctness), certainly there can be none in this.
Indeed, the facts here do not make as strong a case as that. In tak-
ing unintentionally an overdose of opium, there is something of an
accident, if not the kind of accident covered by the policy. Here
there is nothing accidental either in the cause or means, whatever.
The administration of the chloroform was in the usual, ordinary
and proper manner. If, therefore, Judge Benedict was right in the
Bayless Case, there is certainly no ground for recovery here. The
demurrer must be sustained.

COBLEIGH v. GRAND TRUNK RY.
(Circuit Court, D. Vermont. June 27, 1896.)

ACCIJDENT AT RATLROAD CROSSING—CONTRIBUTORY NEGLIGENCE—PROVINCE OF
URY.

Plaintiff, approaching a crossing near a station, heard a whistie beyond
the station, and, when about 200 feet from the crossing, stopped, as he tes-
tified, and looked for the traim, until he concluded that it had stopped at
the station, which at the time was obscured by snow. Believing that he
could easily pass before the train could start up, and reach the ecrossing
or the whistling post, where he might expect a signal, he drove on without
looking further, and was struck by’ a fast train which had not stopped at
the station or whistled at the whistling post. Held, that the question of
contributory negligence was for the jury, and the court could not set aside
a verdict for plaintiff.

This was an action by Wayne Cobleigh against the Grand Trunk
Railway to recover damages for personal injuriés received at a cross-
ing of defendant’s road. The case was heard on a motion by defend-
ant for a new trial.



