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wedlock. And if the mother be dead, the estate of such bastard shan descend
to the relatives. on the part of the mother as if the intestate had been
legitimate." Laws Ohio 1853.
The contention for the complainant is that under this statute he

might receive from or transmit to lineal ascendants or descendants
of his mother. Counsel for defendants insist that the true con-
struction is that the bastard and his descendants might receive
from his mother, and that he might transmit to his mother, and
that it reaches no further. That, in my opinion, is the true con-
struction. It seems to me to be the settled law of Ohio under Lit-
tle v. Lake, 8 Ohio, 289, which was followed as an established rule
of property in Gibson v. McNeely, 11 Ohio St. 131, and in Hawkins
v. Jones, 19 Ohio St. 22. I am unable to concur in the proposition
made by counsel for the complainant that the statute referred to
qualifies the rule laid down in Gibson v. McNeely. The rule there
stated is positive and unequivocal. It is a rule of property estab-
lished by the supreme court of the state, and binding upon the
federal courts. It results that there can be no construction of
the facts in this case which would entitle the complainant to take
under tbe devise to the issue of the body of Eliza Flagg.
To put the case in a nutshell: If all the facts as claimed for the

complainant be conceded in every particular, he has no standing
upon the proper construction of the law. On the other hand, if
the law be conceded to be, in every particular, as claimed for the
complainant, he has no standing upon the proper construction of
the facts. In short, in whatever aspect the case may be viewed,
there is no merit in it. It has been considered not only upon the
testimony, competent and relevant, and upon the law, but also upon
the testimony, competent and incompetent, relevant and irrelevant,
for the reason that the complainant's claim assails the character
and reputation of the family to which the defendants belong, and
it hurts the living by charging infamy upon one of their dead. In
its effect-I refer not to motive or intent-such a case and such a
claim, unfounded either in fact or in law, must be regarded as more
cruel than the grave. The defendants are entitled, therefore, not
merely to be discharged upon the application of technical rules of
evidence and upon the law, but also to complete vindication upon
the case as presented, in order that their family name and honor,
and the memory of their dead, may remain to them unsullied and
unstained by the mass of hearsay and rumor and scandal and false-
hood which bas been marshaled against them.
The bill will be dismissed, at the cost of the complainant.

ZIMMERMAN v. MASONIC AID ASS'N OF DAKOTA.
(Circuit Court, D. Nebraska. June 29, 1896.)

No. 264.
1. LIFE INSURANCE-PROOF OF BY-LAWS OF ASSOCIATION-PROVED COPIES.

In an action against an aid association to recover life in,surance under a
certificate which refers to the by-laws of the association and makes them
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a part of the contract, such by-laws may be shown by a proved copy,
and it is not necessary to introduce the original books of tbe association.

2. SAME-SUICIDE-EsTOPPEL BY PUOOFS OF DEATH.
Where, in an action on a policy which excepts suicide from the risks

insured against, the defendant introduces. as part of the proofs of loss,
the verdict of the coroner's jury that the insured killed himself under an
insane impulse, this does not estop defendant from showing the fact to
be otherwise.

S. SAME-REPUGNANT PROVISIONS IN
Where the application provided that, in case of death by SUicide, the

contract sbould be "null and void," but the by-laws of the association,
which were made a part of the contract, deciared that in case of suicide
"sane or insane," the certificate should be void, except that the benefi-
ciary should be entitled to the amount paid in, but that the board of di·
rectors might, at their option, waive this provision, and pay in full, held,
that there was no such repugnancy between these provisions as to render
the latter wholly nugatory, and that if both were construed to apply to
a suicide while sane, the most that could be claimed for plaintiff was
that the provision in the by-laws for liability for the amount paid in
should prevail.

This was an action at law by Catherine Zimmerman against the
Masonic Aid Association of Dakota upon two certificates of mem-
bership therein, issued to Gottlob Zimmerman. Submitted On mo-
tion for new trial.
J. W. West and Charles Ogden, for plaintiff.
Hall, McCulloch & Clarkson, for defendant

SHIRAS, District Judge. This case was tried to the court, a
jury trial being waived by the parties, and the facts were found in
writing. The action is based upon two certificates 9f membership
in the defendant company issued to Gottlob Zimmerman; the
same being, in effect, policies of insurance upon the life of said
Zimmerman, payable to his wife. The evidence proved that Zim-
merman took his own life; in other word!:>, killed himself by a pistol
shot intentionally fired with the purpose of ending his life. In
the application signed by the deceased, it is expressly provided
that, "if death shall result from suicide," the agreement of insurance
shall be and become null and void. In the certificates of member-
ship issued to the applicant it is provided as follows:
"That the Masonic Aid Association of Dakota in consideration of the rep-

resentations and agreements made in the application for membership, bear-
ing even number herewitb, * * * doth issue tbis cf'rtificate and consti-
tute Gottlob Zimmerman, of Omaha, county of Douglas, state of Nebraska,
a member of division A of said association with all tbe rigbts, privileges, and
benefits of the same, upon the conditions contained in the application for
membership and the by-laws of the association, which constitute a part of
this contract, in the same manner and extent as if they were printed in the
body of this certificate."

From the evidence submitted on the trial, the court found that
the by-laws of the defendant company contained the following sec-
tion:
"If a member of this association shall commit suicide, whether at the time

he be sane or insane, then his certificate shall become null and void. and of
no effect, except that in every such case there shall be payable to the bene-
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flciary of said member a sum equal to the amount he had paid to the associa-
tion; but the board of directors may, at their option, waive this section,
and pay the claim in full."
As the fact appeared that Zimmerman had intentionally taken

his own life, the court held that this provision of the by-laws of
the defendant association defeated all right of recovery on the
certificates of membership issued to him, except for the sum paid
by him to the association.
In support of the motion for new trial, it is urged that there

was not sufficient or competent evidence offered by defendant of
the adoption or existence of the by-laws of the association, and that
the court erred in admitting in evidence a printed copy of the by-
laws; it being claimed that the original record on the books of
the association should have been produced. It will be remembered
that the contracts of insurance sued upon by plaintiff expressly
make the by-laws of the association part thereof, and they form,
therefore, part of the contracts which the plaintiff introduced in
evidence, and upon which she relied as the basis of her claims.
The testimony of the seeretary of the defendant association proved
that the printed copy of the by-laws offered in evidence was a
correct copy, and that these printed copies were furnished to the
parties taking insurance in the defendant association. The evi-
dencE' showed that the home office of the defendant was at Sioux
Falls, in South Dakota, at which place the books of the association
were kept. As Sioux Falls is distant more than 100 miles from
Omaha, the place of trial, the defendant could have taken the tel'
timony of the secretary by deposition at Sioux Falls, where he re-
sides, and could have called upon the secretary to attach to his
deposition a copy of the by-laws. Instead of so doing, the secre-
tary was brought to Omaha as a witness before the court, and he
produced a printed copy of the by-laws, which he testified was a
correct copy thereof. His testimony to the accuracy of the copy
was certainly competent and sufficient, and the question is there-
fore narrowed down to the proposition that a proved copy could
not be used in evidence, but that it was incumbent upon the de-
fendant to produce the original books, wherein the record of the
by-laws is kept; the same forming part of the records kept at the
home office. If it be the rule, as is claimed on behalf of plaintiff,
that the original record or the original by-laws themselves must
always be produced at the place of trial, then it might be placed
. beyond the power of the defendant to furnish the evidence. It
cannot be possible that a corporation can be required to produce
its original books or records at every time and place when and where
a suit m::ty be pending, no matter how distant from its home office.
There may cases, involving special issues, wherein the production
of the original books at the place of trial may be necessarJ' to effectu-
ate justice between the parties, but ordinarily, in cases like that
now before the court, copies of the articles or by-laws of a corpora-
tion, duly proven, may be received in evidence without requiring
the production of the originals before the court.
It is next urged, in support of the motion for new trial, that the

, .
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court should have found the fact to be that, if Zimmerman killed
himself, he did so under an insane impulse; that being the finding
of the coroner's jury. Upon the trial it appeared that the verdict
of the coroner's jury was sent to the defendant company at its re-
quest, as part of the proofs of death. It is now claimed that, as
the proofs of death so furnished were introduced in evidence by the
defendant, it is estopped from questioning the finding of the cor-
oner's jury. These proofs were offered to show the claim made by
the plaintiff at that time, to wit, that the insured had died by his
own hand, which was competent upon the issue made on the trial
whether Zimmerman's death was due to an accident. The intro-
duction thereof in evidence formed no basis for an estoppel against
the defendant, for the plaintiff was not in any way misled or prej-
udiced thereby, and the utmost that plaintiff could claim would be
that the proofs of death, including the verdict of the coroner's jury,
were evidence to be considered, together with all the other facts up-
on the issues in the case.
The last ground relied upon in support of the motion for new trial

presents the only question upon which doubt may exist touching
the ruling of the court llPon the trial, and it arises upon the con-
struction to be given to the provisions in the application and in the
by-laws with regard to the effect of suicide upon the validity of the
insurance. In giving judgment for the defendant upon the facts
found, the court relied upon the provisions of the by-laws to the
effect, if the assured committed suicide, sane or insane, the policy
became void; but the company would be liable to repay the sums
received as premiums upon the policy. Upon part of the plaintiff
it is strongly urged in argument that the provisions in the applica-
tion and in the by-laws upon the effect of suicide are contradictory,
and therefore that provision most favorable to the assured is to be
given effect; or, if the provisions of the application and of the by-
laws are not strictly contradictory, they are so worded as to be lia-
ble to confuse and mislead the assured, and therefore the court
will and should adopt the construction most favorable to the as-
sured. The theory of the plaintiff is that, notwithstanding the
provisions of section 29 of the by-laws, the assured had t"\le right
to assume that the policy would only be avoided by a suicidal death
according to the strictly legal meaning of that term, which would
be a violation of the clause in the application. This construction
of the policy wholly nullifies the provisions of section 29 of the by-
laws. The theory of the plaintiff is that her right of recovery is not
barred by the provisions in the application to the effect that, if Zim-
merman committed suicide, the policy should become void, because
Zimmerman was insane when he took his own life, and therefore
could not commit suicide, and that the provisions of section 29 of
the by-laws must be held to be of no force, because they conflict
with the provisions of the application.
The view taken upon the trial by the court was that the pr()vi.

si()ns in the application were intended to apply to cases of suicide,
using that term in its strictly legal sense, and meaning thereb;y
that, if the insured took his own life, having sufficient mental
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power to know, intend, and be responsible for the consequences of
his act, the contract of insurance would be" rendered wholly void,
and the premiums paid would be forfeited to the company, and that
the provisions of section 29 of the by-laws were intended to cover
cases wherein the party taking' his own life was either clearly
insane and irresponsible, or wherein the party was at least so un-
balanced in mind as to render it doubtful whether he deliberately
and intentionally took his own life or not, in which classes of cases
it would be optional with the company whether payment should be
made or not, but in case payment in full was refused, the company
must return a sum equal to the premiums received. This construc-
tion gives force to all the provisions of the contract of insurance,
whereas, that contended for by the plaintiff requires the court to
wholly ignore the provisions of the by-laws. To sustain the prop-
osition that certain provisions of a contract may be disregarded,
because they are in conflict with others therein found, the contra-
diction must be such that both provisions cannot be sustained,
and therefore one or the other must be rejected. There is no con-
flict between the provisions of the application and the by-laws with
regard to the effect of legal suicide upon" the right of recovery of
the face of the policy. In case of suicide, the right of recovery
of the face of the policy is wholly barred. The provision in the
application does not deal with cases wherein the party taking his
life was insane, but that is covered by the section of the by-laws.
There does not, therefore, exist such clear and manifest repugnancy
between these clauses of the contract as to require the rejection
of one, in order that the contract may be held to be enforceable,
nor can it be successfully maintained that the clauses are so con-
fusing that Zimmerman mulitt have been misled, to his injury, when
he accepted the certificate of membership in the defendant com-
pany. If it be assumed that he had in mind, when he accepted the
policies, the question whether, in case he took his own life, the
same would be enforceable, it must be also assumed that he would
fairly construe the provisions of the contracts of insurance upon
that subject, and, so doing, he would be notified that, in case he
took his own life when sane, no recovery could be enforced for the
face of the policy, but, if he took his own life when insane, then the
company would be liable for the amount of the premiums paid, but
that it would be optional with the company whether it would pay
the face of the policy or not. It is true that, according to the strict
wording of the provision in the application and in the by-laws,
there seems to be a conflict in case of suicide, in that in the applica-
tion it is declared that, in case of suicide, the policy shall become
void and all payments shall be forfeited to the company, whereas,
in the by-laws it is declared that in case of suicide, sane or insane,
the policy shall become void, but the company shall be liable for
a sum equal to the premiums paid. The only conflict between
these provisions, if both are held to be applicable to cases of suicide
committed by one not insane, is III regard to recovering back the
premiums paid. As already pointed out, in cases of suicide by
sane persons, 'recovery of the face of the policy cannot be enforced
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under the provisions of the application, or un(J.er those of the by-
laws; and, admitting that the provisions in question are in conflict
upon the matter of the right of recovery of the premiums paid,
the utmost that can be claimed is that, upon this point of conflict,
the construction most favorable to the assured must be adopted,
or, in other words, that in such case it must be held that a liability
for a sum equal to the premiums paid exists against the company.
Upon the trial it was held that plaintiff was entitled to this

amount, and therefore a new trial should not be granted unless
it appears that the plaintiff is entitled to a judgment for the face
of the certificate or policies; and, as the evidence clearly proved
that Zimmerman took his own life, I can see no ground for holding
that the company is liable for the face of the policies. The motion
for new trial is therefore overruled.

WINGATE v. ORCHARD.
(CircuIt Court of Appeals, Ninth Circuit. June 1, 1896.)

No. 266.

NATIONAl, BANKS-INSOLVENCy-ASSESSMENT AGAINST SHAREHOLDERS-BET-OFF'
A holder of stock In a national bank is not entitled to offset against an

assessment ordered by the comptroller upon his stock the amount of his
deposits at the time the bank became insolvent. •

In Error to the District Court of the United States for the West-
ern Division of the District of Washington.
This was an action at law by Robert Wingate, as receiver of an

insolvent national bank, against George F. Orchard, a stockholder
therein, to recover the amount of an assessment ordered by the
comptroller of the currency upon the defendant's stock. By the
judgment below, defen':ant was allowed to set off against this as-
sessment the amount of his deposits in the bank at the time it be-
came insolvent, and the plaintiff brought error.
Doolittle & Fogg, for plaintiff in error.
John P. Hartman, Jr., for defendant in error.
Before GILBERT and ROSS, Circuit Judges, and HAWLEY,

District Judge.

ROSS, Circuit Judge. The sole question presented and argued
by counsel in this case is whether or not a holder of stock of an
insolvent national bank is entitled to offset against an assessment
upon his stock, ordered by the comptroller of the currency, the
amount of his deposits in the bank at the time it became insolvent.
The court below held that the stockholder is entitled to offset
against such assessment the amouut of such individual claim
against the bank, and to review that ruling the present writ of
error was brought. We are of opinion that the ruling was erro-
neous. The statute of the United States providing for the asso-
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