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< 1. CmCUIT COURT-JuRISDICTION-SUIT BY RECEIVER OF NATIONAL BA:NX.
The United States circuit court has jurisdiction of a suit brought by the

statutory receiver of a national bank, without reference to the citizenship
of the parties.

!. STATE FEDERAL COURTS-AcTION PENDING.
The pendency or a suit in a state court is not necessarily a bar to a suit

in a federal court betwef!n the same parties, involving the Bame issues.
8. SHERIFFS-SALE OF LAND OUTSIDE COUNTY.

A sheriff In Tex3.s has no power to levy upon or sell land lying outside
bis county; and hiB deed, describing by metes and bounds land purporting
to have been levied on and sold, part or which lies outside his county, l8
void as to such part.

L FRAUDULENT CONVEYANCES-FICTITIOUS PERSON.
In an action involVing the validity of a title claimed by defendant to have

been acquired under attachment and execution against one C., while plain-
tiff charges that C. was a fictitious person, and the deed to him and the
proceedings against him were parts of a scheme of his supposed grantor
to defraud his creditors, it is error to charge the jury either that, if Co's
whereabouts were unknown, it would make his title to the property imma-
terial, or that the fact that C. was a fictitious person wouid entitle the
plaintiff to recover, irrespective of the circumstances under which defend-
ant acquired his title.

IS. SAME-RECORD TITLE.
Where both parties to an action claim title to land under legal proceed-

ing-s. those through which defendant derives title being alleged to be fraud-
ulf'nt, it is reversible error to instruct the jury that, upon the record evi-

the title is vested In the plaintiff, whereas in fact the defendant
luts the better title, unless it is defeated by fraud.

In Error to the Circuit Court of the United States for the East-
ern District of Texas.
M. L. Morris and W. M. Crow, for plaintiffs in error.
W. S. Simpkins, for defendant in error.
Before PARDEE and McCORMICK, Circuit Judges, and SPEER,

District Judge.

PARDEE, Circuit Judge. The first assignment of elTor com-
plains of rulings on a plea to the jurisdiction of the court and on
a plea of lis pendens. The suit was instituted by the statutory re-
ceiver of the Merchants' National Bank of Dallas, and the circuit
court had jurisdiction to entertain the suit, without reference to
the citizenship of the parties. Price v. Abbott, 17 Fed. 506; Ste-
phens v. Bernays, 41 Fed. 401; Gibson v. Peters, 150 U. S. 342, 14
Sup. Ct. 134. The pendency of a suit in a state court is not nec-
essarily a bar to a suit in the United States court between the same
parties, involving the same issues. Stanton v. Embrey, 93 U. S.
648; Gordon v. Gilfoil. 99 U. S. 168.
The second, third, and fourth assignments of elTor charge the er-

roneous admission of evidence showing a levy on the individuaJ
property of a partner under a judgment and execution against the
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firm. A question similar was before tills court in the case of
Fleischman v. Bowser, 23 U. App. 494, 10 C. C. A. 370, and 62
Fed. 259; and the ruling in that case, adverse to the contention,
disposes of these three assignments of error.
The next eleven assignments (the fifth to the fifteenth, inclusive)

charge error in the admission of evidence as to the doings and
transactions of James B. Simpson, which evidence tended to show
that the deed executed July 21, 1891, conveying the land in contro-
versy to Kenneth Cayce, was simulated and fraudulent, and that the
said Kenneth Cayce, the grantee in said deed, and through whom
plaintiff in error derived title, was a nonexisting, fictitious person,
incapable of contracting, or of suing and being sued. The doors
appear to have been opened very wide on these issues, and the trial
court went to the very verge, if not beyond, in admitting evidence
offered. As, however, the issues involved were somewhat novel,
and the resulting questions of law far-reaching, there was no re-
versible error in the rulings complained of.
The main objection to the admission of the evidence was to the

effect that as Simpson had conveyed to Cayce, and Kelly in good
faith had acquired Cayce's title, proof of the transactions of Simp-
son subsequent to his conveyance was immaterial and irrelevant,
not affecting Kelly. This objection wholly overlooks the issues as
to the good faith of Simpson, and the existence of Cayce, as well as
the direct issue tendered, that Kelly himself was a tool and confed-
erate of Simpson in the matter of putting his property beyond the
reach of creditors.
The sixteenth assignment of error is to the effect that the court

erred in admitting, over the objections of plaintiff in error, certain
copies of the following recorded instruments: Powers of attorney
from Kenneth Cayce to M. L. Robertson, dated January 28,1892, and
acknowledged the same day at Dallas, Tex., before J. B. Simpson,
notary public; and a deed purporting to be executed by Kenneth
Cayce, per his attorney, M. L. Robertson, to U. F. Short, conveying
all the land in controversy, dated March 2, 1892, and acknowledged
May 23, 1892; and a similar power of attorney from A. B. Seegar
to M. L. Robertson, dated December 21, 1891, and one from Frank
Olin to M. L. Robertson, dated October 30, 1891, and one from Ed-
gar Q. Alger to M. L. Robertson, dated August 2, 1891, all acknowl-
edged before J. D. Simpson, as notary. The objection made to the
admission of the certified copies of these documents is that they
were not filed as evidence, and no notice was given that they
would be offered as affecting the rights of the plaintiff in error; and,
besides, they are immaterial and irrelevant. These documents were
not offered as a part of the title of the plaintiff, but as bearing on
the issue that the deed from James B. Simpson to Kenneth Cayce
was simulated and fraudulent.
The seventeenth assignment of error is that the court erred in re-

fusing to give to the jury the general charge in favor of William
Kelly, plaintiff in error. The evidence upon the real issues of the
ease was conflicting, and the charge requested was properly refused.
The eighteenth and twenty-eighth assignments relate to the
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charge to the jury as given, and the refusal to charge as requested,
in regard to the effect of an execution levied upon, and a deed of,
land lying in Upshur county, Tex., by the sheriff of Camp county,
Tex. The plaintiff in error requested the court to charge the jury
to find for William Kelly, defendant and cross complainant, for so
much of the tract of land in controversy as was situated in Upshur
county. This the court refused, and charged the jury to the con-
trary, as follows: "That the execution sale and deed by the sheriff
of Camp county, Tex., conveys all the land in controversy lying in
both Camp and Upshur counties." One of the titles relied upon by
the plaintiff in the court below was derived from the proceedings
in the snit of the Merchants' National Bank v. Simpson, Perkins &
Co., in the circuit court of Dallas county, Tex., in which an attach-
ment was issued February 20, 1892, addressed to the sheriff of Camp
county, Tex., which was him levied on the entire tract as lying in
both Camp and Upshur counties. The judgment of foreclosure in
that snit describes the land attached as lying and situated in Camp
county, and the order of sale purports to follow the return of the
sheriff on the attachment and the judgment of foreclosure, and is
addressed to the sheriff of said Camp county. The levy and sale,
as shown on the return by said sheriff, are of the property as de-
scribed in the order of sale, and the sheriff's deed recites a sale of
land lying and situated in Camp county, but describes the land by
metes and bounds as described in the attachment levy and judgment
of foreclosure. In regard to the levy by attachment, Rev. St Tex.
art 160, reads: "A writ of attachment shall issue directed to the
sheriff or any constable of any county where property of the de-
fendant may be supposed to be, commanding him to attach," etc.
Arid article 161 reads: "Several writs of attachment may, at the
option of the plaintiff, be issued at the same time or in succession,
and sent to different counties." In regard to executions, article
2279 of the same Statutes reads: '''Where the execution ()f any writ
in the nature thereof requires the sale or delivery of specific real or
personal property, it may be issued t() the county where the property
or some part thereof may be situated." And article 2303 is: ''Real
property taken by virtue of any execution shall be Bold by publio
auction at the courthouse door of the cQnnty," etc. Considering
these statutes, the supreme court of 'rexas, without contradiction,
so far as we are advised, have uniformly held that a sberiff's sale
of lands lying outside of his county is void. Alred v. M()ntague,
26 Tex. 733; Casseday v. Norris, 49 'I'ex. 613; I£wis v. Dennis, 54
Tex. 487; Terry v. O'Neal, 71 Tex. 594,9 S. W. 673. Counsel for de-
fendant in error cites, as modifying the foregoing decisions, Oppen-
heimer v. Reed (Tex. Civ. App.) 32 S. W. 326; Smith v. Perkins, 81

157, 16 S. W. 805; Williams v. Haynes, 77 Tex. 283, 13 S. W.
1029. An examination of these cases shOWS that they are inap-
plicable, and do not affect the proposition that a sale by a sheriff
of land lying and situated outside of his bailiwick is void. It fol-
lows that the court erred in refusing the charge as requested, and
in giving that part of the charge relating to land in Upshur county.
Th.e nineteenth, twentieth, twenty-first, twenty-second, twenty·
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third, and twenty-fourth assignments of error related to special re-
quests to charge the jury in favor of William Kelly, complainant
and cross complainant in the court below, each of which is ob-
jectionable, because calculated to mislead and confuse under the
issues in this case. In some the law applicable is correctly stated,
but not the whole law. In others the statements of fact are incom-
plete,and issues ignored which, if found by the jury in favor of the
plaintiff, would have entitled him to recover, notwithstanding la:w
and matter contained in the requested charge. Noone of these re-
quested charges to the jury was correct and complete in and by it-
self.
The twenty-fifth assignment of error is that the court erred in re-

fusing the special charge as follows: •
"If you find and believe from the evidence that Wm. Kelly in good faith

acquired lI.1Jona fide debt against Kenneth Cayce, believin,g such a man ex-
isted, and you further find and believe from the evidence that no such a man
exists, or his whereabouts are unknown, and if you find that Wm. Kelly found
the land in controversy in the name of Kenneth Cayce, and sued on said debt,
and attached said land as the property of said Cayce, and, through judgment
of foredosure, execution sale, and sheriff's deed, acquired title thereto, then
I charge you to find for Wm. Kelly the land in controversy."
The record shows that, while the above charge requested was re-

fused, the court charged the jury on the same subject as follows:
"The evideIlce shows the attachment under which plaintiff claims was levied

February,22d, 1892, and that ullder which Wm. Kelly claims March 4th, 1892.
Wm. Kelly claims that he in good faith contracted his debt; but the only ques-
tion for you to determine is, was the conveyance of Jas. B. Simpson to Ken-
neth Cayce simulated or a contrivance to defraud? * * * If you believe
from the evidence that .Tas. B. Simpson, in good faith and for a valuable con-
sideration, co'nveyed the land in controversy to Kenneth Cayce, and the deed
was executed and delivered, and said Cayce acted in good faith, even though
said Simpson may have intended to defraud, tills cannot affect Cayce, and
your verdict should be for defendants."
The charge as requested was incorrect, as it declares that, al-

though such a man as Kenneth Cayce existed, if his whereabouts
were unkIloOWll his title to the land in controversy was 'wholly imma-
terial. The charge as given substantially instructed the jury that,
if the conveyance of James B. Simpson to Kenneth Cayce was sim-
ulated ora contrivance to defraud, the plaintiff must recover; and
this irrespective of circumstances under which William Kelly ac-
quired his title, through process of attachment, judgment, and fore-
closure against Cayce, who held the title under conveyance from
Simpson. The subsequent instruction that if Simpson was in good
faith, and Cayce acted in good faith, even though Simpson may have
intended to defraud, their verdict should be for the defendants, is
conflicting with the former part of the charge above referred to, and,
in connection therewith and with the further instruction that, if the
jury believed Cayce did not exist, they shOUld find for the plaintiff,
rendered the whole charge on the subject misleading, and undoubt-
edly tended to'confuse the jury.
The twenty-sixth assignment of error complains that the court

charged the jury as follows: "The court charges you that title to
the land is vested in plaintiff upon the record evidence in the case,
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unless defeated bv a further issue hereinafter submitted to you."
Under the record" evidence in the case, all the parties claim title
through James B. Simpson, who, on July 21, 1891, executed a war·
ranty deed in due form conveying the property in question to Ken-
neth Cayce. This deed was recorded on the 19th of January, 1892.
March 3, 1892, William Kelly caused the lands to be attached as the
property of Kenneth Cayce, and by due proceedings, in the way of
judgment, foreclosure of attachment lien, and sale, acquired all the
title that Kenneth Cayce had in the land. The title of plaintiff
in the court below was acquired under proceedings in a certain suit
wherein, at the term of the district court within and for the county
of Marion, state of Texas,ending on the 21st day of January, 1892,
Samuel Thurman recovered a judgment against the firm of Simp-
son, Perkins & Co., and L. E. Pratt, J. B. Simpson, M. Perkins, and
E. A. Stewart personally, for $924.96, with interest at the rate of
8 per cent. per annum.· That judgment was recorded in Camp coun-
ty, Tex., Februar.r 20, 1892, and in Upshur county, 'l'ex., February
24, 1892. Execution was issued upon said judgment June 13, 1892,
and was levied on the land in controversy in Camp county on the
14th day of June, 1892. Said land was thereafter sold under said
execution and levy, and acquired by the Merchants' National Bank
of Dallas, whose title plaintiff in the court below asserted. It ap-
pears, also, that February 20, 1892, the Bankers' & Merchants' Na-
tional Bank of Dallas commenced proceedings in attachment against
the firm of Simpson, Perkins & Co., and caused attachment to be lev-
ied upon the property in controversy by the sheriff of Camp county.
'l'hese proceedings, thus instituted, culminated ill a judgment, fore-
closure of lien, sheriff's sale, and the acquisition of the property by
the Bankers' & Merchants' National Bank of Dallas. From this,
it is evident that the title to the land in controversy was not vested
in the plaintiff in the' court below upon the record evidence, but
was vested in William Kelly. The instruction given not only misin-
formed the jury, but necessaril.v threw the burden of proof upon the
plaintiff in error Kelly, when, in fact, he had the better title, unless
the same was defeated by fraud.
This disposes of all the assignments of error presenting questions

reviewable in this court. We notice in this case, as in many oth-
ers, that the bill of exceptions brings up in its minutest detail all
the evidence offered in the court below; and that evidently with a
view of presenting the cause to this court as on appeal, instead of
by writ of error. Counsel have mainly directed their arguments
to the case as one wholly. within the breast of the court, and as
though this court was authorized to review the evidence, and, al·
though conflicting, actually find and determine that James B. Simp-
son was guilty of fraud, that Kenneth Cayce was a fictitious, non-
existent person, and that Kelly and Short, the defendants in the
court below, and many others, more or less reputable citizens of
Dallas, not parties to the suit, were all mixed up in the fraudulent
transactions of James B. Simpson. For this reason, we give this
opinion without an attempted statement of facts in the case, and
carefully refrain throughout from reciting anyone fact as proYed
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beyond the agreed fact that James B. Simpson was the common
source of title. The judgment of the circuit court is reversed, and
the cause is remanded, with instructions to award a new trial.

LOCKWOOD et al. v. WICKES et at
(Circuit Court of Appeals, Eighth Circuit. December 2, 1895.)

No. 627.

L F:mAL ApPEALABLE DECREES-PATENT CASES.
A decree, entered after a full hearing on the merits, sustaining a patent,

declaring infringement, awarding a perpetual injunction, and referring
the cause to a master to ascertain and report profits, is not a final appeala-
ble decree.

t. APPEALS FROM INTERLOCUTORY DECREES.
Act March 3, 1891, § 7, as amended by Act Feb. 18, 1895, authorizes ap-

peals not only from orders granting, continuing, etc., preliminary injunc-
tions, but also from Interlocutory decrees made after full hearing on the
merits, granting an injunction, and referring the cause to a master to
ascertain profits and damages.

S. SAME-ApPEALS IN PATENT CASES-DISCRETION OF COURT BELOW.
Where a patent Is sustained after a full hearing on the merits, the com-

plainant should not be allowed, under all circumstances, to waive his
right to injunction, and thereby deprive the defendant of an opportunity
to appeal from the interloeutory decree, under the prOVisions of Act March
3, 1891, § 7. In C1l.8es in which the taking of an account would involve
much labor and expense, the trial court should award an Inj:lnctlon, even
though the complainant desires to waive his right to such relief; In
other cases, where the taking of an account would Involve little labor
and expense, the complainant should be permitted to waive an Injunction
until the decree becomes· final. The determination of this question rests
in the sound discretion of the trial judge. The practice should be so
regulated as to avoid a multiplicity of appeals when they can be avoided
without injury to either party.

.. t5AME-ExPffiATION OF PATENT-DISMISSAL OF Al'PEAL.
An appeal In a patent case from an Interlocutory decree awarding an

injunction and accounting must be dismissed when it appears that the
patent has expired pending the appeal. Gamewell Fire Alarm Tel Co. v.
Municipal Signal Co., I) C. C. A. 450,61 Fed. 208, followed.

Appeal from the Circuit Court of the United States for· the District
of Minnesota.
Robert H. Parkinson and P. H. Gunckel, for appellants.
C.K.Offield and Chas. C. Linthicum (H. S. Towle was with them on

the brief), for appellees.
Before CALDWELL, SANBORN, aJ:ld THAYER, Circuit Judges..
THAYER, Circuit Judge. This was a suit to restrain the in-

fringement of letters patent of the United States, No. 212,52H,
which were issued on Eebruary 18, 1879, to H. D. Wickes and E.
N. Wickes, the appellees, who were the complainants in the cir-
cuit court. The bill of complaint contained the usual prayer that
the letters patent might be decreed to be valid, and that the ap-
pellants, J. E. Lockwood, C. H. Upton, and N. Nyberg, who were
the defendants in the circuit court, be perpetually enjoined from


