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other words, the order asked for is to be made only where cir·
circumstances would justify a discovery in proceedings in equity.
This limitation upon the exercise of this power to require the pro·
duction of books and writings absolutely bars the granting of the
present motion, for it is a cardinal rule of chancery that a dis·
covery will never be decreed when it might tend to convict the
party of a crime or work a forfeiture of his property. Nor is this
rule confined to cases in which discovery must necessarily subject
the defendant to pain and penalties, but is broadly extended to
cases where it may do so. The discovery sought may, indeed, have
no immediate tendency to criminate the defendant, but that does
not militate against the enforcement of the rule that the defendant
is not bound to accuse himself of crime, or to furnish any evidence
whatever which shall lead to any accusation of that nature. I Daniell,
Ch. Prac. 563; Marsh v. Marsh, 16 N. J. Eq. 391. As was tersely
said by Mr. Justice Bradley in Boyd v. U. S. 116 U. S. 616, 6 Sup.
Ct. 524, in commenting upon this statute:
"Compulsory discovery by extorting the party's oath, or compelling the pro-

duction of his private books and papers, to convict him of crime, or to forfeit
his property, is contrary to the principles of a free government. It is ab-
horrent to the instincts of an American. It may suit the purposes of despotic
power, but it cannot abide the pure atmosphere of political liberty and per-
sonal freedom."
Hence it is clear that this statute, instead of authorizing the

order asked for by the plaintiff, requires its denial. Equity has
placed its veto upon such applications when made under circum-
stances which characterize this case, and, if equity would refuse
to decree discovery, this court is powerless to order it to be made.
The motion is denied, and the petition is dismissed.

HAGERMAN et at v. MORAN et at
(Circuit Court of Appeals, Ninth Circuit. June 19, 1896.)

No. 270.
1. INTEREST-JUDGMENTS AND DECREES-RULE 30 OF CIRCUIT COURT OF AI'·

PEALS.
The purpose of rule 30 of the circuit court of appeals (11 C. O. A. cxit, 47

Fed. xiii.) is to give to suitors, whose decrees for the payment of money are
affirmed, interest thereon from the date of their entry until paid, if by the
state law interest might have been allowed in the state courts in a similar
case, and at the rate provided by the state law, but it was not the intention
to adopt state rules of practice in reference to the necessity of an express
provision in the judgment or decree appealed from for the aliowance of
such interest. Accordingly, held, that interest might be allowed on a decree
rll'ndered by a federal court sitting in Nevada from its rendition until
payment, although no express provision was contained in the decree for the
payment of such interest, and the practice of the Nevada courts required
such an express provision to permit its collection.

2. SAME.
The allowance, however, of such interest is within the power of the

circuit court of appeals alone, and when a decree making no provision
for interest is affirmed by a mandate which is also sUent on the point,
the lower court has no power to allow interest.
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Appeal from the Circuit Court of the United States for the Dis-
trictof Nevada.
W. E. F. beal and Edmund Tauszky, for appellants.
Robert M. Clark, for appellees.
Before McKENNA, GILBERT, and ROSS, Circuit Judges.

GILBERT, Circuit Judge. On the 6th day of September, 1892, a
decree was entered in the court below in favor of J. C. Hagerman,
administrator of the estate of Jerry Schooling, deceased, and John
Wright, administrator of the estate of James Webster, deceased,
and A. A. Watkins, against the appellees, Charles Moran and others,
for separate sums of money amounting in the aggregate to $33,419.57,
principal, together with interest thereon in the sum of $18,239.87;
making the total of principal and interest $51,659.44. There was
no provision expressed in the decree as entered providing for
payment of interest on said sums from and after the date of the
decree. Upon that subject the decree was silent. On the 3d day
of November, 1892, Charles Moran and others, the appellees herein,
took an appeal from said decree to the supreme court of the United
States, and gave a supersedeas bond for stay of execution there-
on, and on the same day took an appeal from said decree to this
court, and gave a bond for costs on the appeal. The appeal to the
supreme court was dismissed on the 22d day of January, 1894, for
want of jurisdiction. 14 Sup. Ct. 354. The appeal to this court
was heard upon its merits, and on the 23d day of October, 1894,
the decree. of the lower court was affirmed, with costs to the ap-
pellees. Moran v. Hagerman, 12 C. C. A. 239, 64 Fed. 499. After
the mandate from this court was entered in the court below, Charles
Moran et a1., the appellees herein, on March 23, 1895, paid the full
amount of the principal and interest of the decree as originally en-
tered in the sum of $51,659.44,. and took from the appellants a re-
ceipt for that amount, in which it was acknowledged that the sum
so paid was in full payment of the decree, principal and costs, but
did not include interest thereon from its date, and that the ques-
tion whether said decree or any portion thereof should bear interest
was contested between the paxties, and reserved for the decision of
the circuit court. On May 24, for the purpose of testing that
question, the clerk issued and delivered to the marshal executions
for the interestdup on the principal sums on behalf of the parties
interested therein, aggregating $5,952.02. The appellees thereupon
moved the court to quash the executions upon the ground that
they did not follow the decree, and that such interest was not re-
coverable thereon. After a hearing upon said motion, the court
below made an order quashing the writs, and from that order the
appellants appeal to this court, presenting the sole question whether
or not they are entitled to interest upon the decree so entered in
their favor on the 6th day of September, 1892.
Section 966 of the Revised Statutes provides as fotlows:
"Sec. 966. Interest shall be allowed on all judgments in civil causes re-

covered in a circuit or district court, and may be levied by the marshal under
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process of execution issued thereon In all <:ases where, by the law of the
state in which such court is held, interest may be levied under process of ex-
ecution on judgments recovered in the courts &f such state; and it shall be
calculated from the date of the judgment at such rate as is allowed by law
on judgments recovered in the courts of such state."
The law. of Nevada, as expressed in section 4 of the territorial

act in relation to interest, provides that where there is no ex-
pressed contract in writing fixing a different rate, interest shall be
allowed at 10 per per annum on judgments for certain classes
of liability, among which is specified judgments "for money received
to the use of another." The supreme court of Nevada, in a series
of decisions, has interpreted that provision of the law of the state
to mean that no execution shall issue for interest upon a judgment,
unless the judgment so provides in express terms. The rule is thus
expressed:
"It must be regarded, therefore, as the settled doctrine of this court that

no execution can issue for interest upon a judgment which falls to specify
upon what portion thereof and at what rate interest is collectible." Solen
v. Railroad Co., 15 Nev. 313.
It is urged that this construction, being the settled law of Nevada,

controls the decision of the question now before the court under
the provisions of section 966 of the Revised Statutes above quoted.
As we construe that section, it provides for the payment of inter-
est upon judgments at law in the circuit and district courts, and
does not refer to decrees in equity. This is not only apparent from
the language of the clause, which distinctly specifies judgments and
refers to the execution thereon and its levy by the marshal, but
the supreme court, in Perkins v. Fourniquet, 14 How. 328, has said
that the act of 1842, which was subsequently embodied in section
966, does not embrace cases in equity, but is confined in plain terms
to judgments at law in the circuit and district courts. In the
course of the opinion the court said of that statute:
"It places the judgments of these courts in respect to interest upon the

same footing with the judgments of the state courts. And where, by the law
of the state, the judgment of a court carries a certain interest until paid,
the former rule and the same rate of interest is to be allowed in the circuit
and district courts of the United States, and the marshal is directed to levy
it on process of execution, wherever it can be so levied on a judgment in
the state court. In such cases the judgment bears interest by force of the
law, although upon the face of it it may not purport to carry interest."
The supreme court, however, by the sixty-second rule, adopted in

1851, made provision that both judgments at common law and de·
crees in chancery upon affirmance in that court carry interest until
paid, the interest to be calculated according to the rate of interest
allowed in the state in which the judgment or decree of the court
below was given. In :E[emmenway v. Fisher, 20 How. 255-259, the
court, referring to rule 62, said:
"The object in changing the rule in this respect was to place the suitors

in the courts of the United States upon the same footing with the suitors
in the state courts in like cases; for the interest allowed in the several
states differs, and in many of them it is higher than six per cent., and in
most, if not all of them, a judgment or decree in a court of the state carries
interest until it is paid."
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The thirtieth rule of this court provides as follows:
"(1) In cases where a writ of error is prosecuted in this court, and the

'udgment of the inferior cou.-t is affirmed, the interest shall be calculated
and levied from the date of the judgment below until the same is paid, at
the same rate that similar judgments bear interest in the courts of the state
or territory where sueh judgment was rendered.
"(2) In all cases where a writ of error shall delay the proceedings on the

judgJ;l;lent of the inferior court, and shail appear to have been sued out merely
for delay, damagelll at a rate not exceeding ten per cent., in addition to inter-
est, shall be upon the amount of the judgment.
"(3) The same rule shall be applied to decrees for the payment of money

in cases in equIty, unless otherwise ordered by this court.
"(4) In cases in admiralty, damages and interest may be allowed if spe-

cially directed by the court."
11 C. C. A. exi!., 47 Fed. xiiI.
It is upon the construction of this rule that the present question

must be decided. Does a rule providing that decrees in the in-
ferior court shall bear interest "at the same rate that similar de-
crees bear interest in· the courts of the state or territory where
such judgment was rendered" require us to follow the law of Ne-
vada, and to hold that no interest was payable upon the decree in
this case, for the reason that the entry was silent concerning the
payment of interest or it{i rate from an!! after the date of the entry?
If interest1.lpon a decree for the payment of money is to be denied
the appellants in this case,it must be upon grounds satisfactory to
the court. Courts of equity recognize the fact that interest is
recoverable upon moneys due and unpaid, not only because of the
fact that he to whom such money is due is deprived of the use of
his own, but because of the inequity of permitting the debtor to re-

and enjoy the use of money which is justly another's. The
statute of Nevada has provided that interest is payable upon a judg-
ment such a's that which was rendered in the circuit court in this
case. The courts of that state have, .it is true, decided that no
such interest is recoverable unless the judgment entry or decree
in terms so specifies and provides; but that is 3! ruling referring solely
to the practice of the courts of that state. In other states it is
held, and the general rule undoubtedly is, that where, by the law of a
state, is payable upon a judgment, it is not necessary that
the judgment entry in express terms so provide. Was it the inten-
tion of rule 30 of this court, in providing for the payment of inter-
est, to adopt the rule of practice of the state courts in regard to
the method by which a judgment creditor might obtain his inter-
est, or was it the intention only to confer upon the judgment creditor
in this court the same right to interest that is given a judgment
creditor by the law of the state in the territorial jurisdiction of
which the judgment was rendered? The courts of the United
States in matters of practice in chancery proceedings are not gov-
erned by the practice of the state courts. In adopting rule 30 it
was clearly not the intention to adopt the rule of practice of any
state court within the cir<luit. Its purpose was to give to suitors
whose decrees for the payment of money were on appeal to this
court affirmed interest upon the decrees so affirmed from the date
of their entry in the lower court until paid, if, by the law of the
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state, interest might have been acquired in the state court in a sim-
ilar case. Under the laws of Nevada a decree shall bear interest
at the rate of 10 per cent. per annum in cases for "money received
to the use of another." The present case is one of that nature.
The money for the payment of which the decree provides was money
had by the appellees, which ex: requo et bono belonged to the ap-
pellants. Similar decrees, therefore, bear interest under the law of
Nevada, and the right to interest in such a case is made absolute by
the Nevada statute. Its allowance or disallowance does not rest in
the discretion of the court. But the courts of that state have ruled
that, if the entry be silent upon the question of interest, no interest
can be collected. If the judgment entry in the state court fails
to provide for the payment of interest, it is so because a judgment
creditor has assented thereto. He may, if he choose, waive his
demand for interest. He may waive it by consenting to an entry
that is silent upon the subject. There can be no doubt that if the
appellants in this case had brought their suit in a state court of
Nevada, and had obtained their decree therein, they could, by pur.
suing the remedy afforded them by the law and practice of that
state, have secured the interest which the law of Nevada provides
shall be paid upon claims of this nature. In bringing their suit in
the federal court, we hold that it was not necessary that they
should have pursued the practice of the state court in order to
obtain the substantial rights which are conferred under rule 30.
The very terms of rule 30 contemplate that the lower court, in the
entry of its decree, has been silent both as to the payment of in-
terest and the rate thereof.
But we find an insuperable objection to the allowance of interest

in this case from the fact that the mandate from this court to the
circuit court on the former appeal contained no provision for its
payment. Rule 30 is a rule for the guidance of this court only.
It is not a rule of the circuit or district courts. The method bv
which the successful litigant in a case in this court may acquire the
interest which is contemplated by the rule is only through the
mandate of this court directing its allowance in the court below.
In entering the decree in the present case upon the mandate from
this court affirming the prior decree of the circuit court, the lower
court was guided solely by the terms of the mandate, and could go no
further than its provisions directed. ·The mandate simply affirmed
the former decree, and ordered the payment of the appellees' costs on
the appeal. In interpreting the decree and the order affirming
the same, and determining the rights of the judgment creditor there-
under, the court below had before it an original decree making no
provision for interest, and a mandate from this court affirming the
decree, but likewise silent concerning interest. There was no rule
of the circuit court providing for interest. Under the circumstances,
the court could not do otherwise than quash the writ of execution.
The order quashing the writ is therefore affirmed, with costs to
the appellees.
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WESTERN UNION TEL. 00. v. ENGLER.
(Circuit Court of Appeals, Ninth Circuit. June 1, 1896.)

No. 265.
1. NEGLIGENCE-CHARGING JURy-DEFINITION OF TERMS.

When the court, In an action for personal injuries, has correctly in-
structed the jury in respect to the defendant's dUty to use "ordinary care"
and "reasonable diligence." and its liability for "negligence," and no re-
quest is made to have such terms defined, the court commits no error in
failing to give the jury definitions thereof.

2. SAME-NOTICE.
Plaintiff was injured in an accident caused by a telegraph wire which

had been allowed by the company owning it to remain for more than
two months sagging across, and within two feet of the sl}rface of. the
highway. Held, that he was raot precluded from recovering damages be-
cause neither he nor anyone else had notified the telegraph company of
the condition of the wire.

8. DAMAGES-PERSONAL INJURIES.
Plaintiff suffered a compound fracture of the leg, causing the bone to

protrude through the flesh, and denuding the bone of the periosteum.
More than 100 pieces of bone were taken out, and pieces of bone continued
for over 20 months to work out of the wound, during all which time plain-
tiff suffered intense pain. He was disabled for many months from attend-
ing to business, incurred large expenses for medical attendance, and
would probably be permanently lame. Held, that a verdict of $15,000
would not be set aside as excessive.

In Error to the Circuit Court of the United States for the District
of Nevada.
This was an action by Louis Engler against the Western Union

Telegraph Company for personal injuries. The plaintiff recovered
judgment in the circuit court for $15,000. A motion for a new trial
was denied. 69 Fed. 185. Defendant brought error. Affirmed.
'l'orreyson & Summerfield and Evans & Rogers, for plaintiff in

error.
E. So Farrington, for defendant in error.
Before McKENNA, GILBERT, and ROSS, Circuit Judges.

ROSS, Circuit Judge. This was an action for damages. The
plaintiff in error was defendant in the court below. It built and
operated a line of telegraph from the town of Elko to the town of
Tuscarora, in Elko county, state of Nevada, which line crossed a
public road of that county, called the "Old Grand Prize Road." On
the occasion of the accident which was the ground of the action, the
defendant in error, who was plaintiff in the court below, was driving
along the highway, when his horses struck the wire of the telegraph
company, which had fallen from its proper place on the poles to with-
in about two feet of the ground, and, becoming frightened, suddenly
turned and ran, thereby throwing the plaintiff in the suit from the
vehicle in which he was riding, by which fall the plaintiff received
a componnd, comminuted fracture of the ankle bones of the left leg.
His left foot was doubled over, both bones protruding through the
flesh, and through his leather shoe into the ground, and were de-
nuded of the periosteum for a space of 41 inches. The base bone


