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THE QUEEN OF THE PACIFIC.
BANCROFT:-WHITNEY CO. at al. v. THE QUEEN OF THE PACIFIO.

(District Court, N. D. California. May 12, 1896.)
No. 10,301.

1. SHIPPIN6--'"-DAMAGE TO CARGO-LIMITATION OF SUIT BY BILL OF LADING.
A· provision in the shipping receipts that all claims against "the steam-

ship company or any of its stockholders" for damage to goods must be
presented within 30 days from the date thereof, as a condition precedent
to maintaining a suit against such company or stockholders, does not
apply to a suit in Tem against the ship.

2. SAME-PUBLIC POLICY.
A lhnitation in shipping receipts of 30 days from the date thereof for

bringing suit for damage to goods, if applicable to proceedings in rem
against the vessel, is unreasonably short, and therefore void, as against
public policy. 'l'he Queen of the Pacific, 61 Fed. 213, followed.

S. TO GOODS BY SEA WATER-BuRDEN OF PROO"'.
The mere fact that goods are damaged by sea water entering the ship

does not create a presumption of damage by a peril of the seas, even when
aided by the presumption of seaworthiness, for the vessel may have been
seaworthy, and the water still have got in through negligence. Hence,
the introduction of the shipping receipts, which are prima facie evidence
of shipment of the goods in good condition, together with prOOf tnat We
goods were never delivered, but were brought back to the port of shipment
in a damaged condition by reason of being wet with sea water, is suffi-
cient to shift the burden of proof to the defendant.

4. SAME-PRESUMPTION SEAWORTHINESS-REBUTTAL BY FACT OF LEAKING.
A steamer,alleged by her claimants to have been staunCh, strong, and

seaworthy, and fully manned, officered, and equipped, was discovered,
after being only 11 hours at sea, in fair weather, to have a list, due to
sea water in her between-decks. The water increased so rapidly that
a few hours later it was decided to run for a harbor of refuge, where
the ship was at once beached to prevent foundering. Held, in an action
for damage to cargo, that these facts, if not sufficient to raise a presump-
tion of unseaworthiness, were at least sufficient to throw the burden on
the carrier to show wherein and how the leak arose.

This was a libel in rem by the Bancroft-Whitney Company and
others against the "teamship Queen of the Pacific (the Pacific Coast
Steamship Company, claimant) to recover for damage to goods ship-
ped on the steamship by libelants. The case was heard on motion
by the claimant for judgment in its favor, after the libelants had
rested their case.
Geo. W. Towle, for the motion.
Andros & Frank, opposed.

:M:ORROW,District Judge. This case coming on for hearing,
and the libelants having rested their case, proctor for claimant
moved the court for judgment in his favor on several grounds, which
are as follows: (1) That the testimony does not show that the
steamship was within the Northern district of California when the
libel (2) that there is no testimony that claims for the
damages complained of to the goods shipped on board the Queen of
the Pacific were filed or presented to the steamship company within
30 days from the date of the shipping receipts, in compliance with
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the stipulation to that effect contained in the receipts; and (3) that
there is no testimony tending to show that the damage complained
of was occasioned by the negligence of the carrier.
Taking these questions up in their order, and very briefly, it may

be said that I do 1.I0t think the first point is well taken. There is
testimony tending to establish that the steamship was within the
jurisdiction of the court when the libel was filed.
The second point was disposed of on the exceptions heretofore

raised to the sufficiency of the allegations of the libel. I then held
that a provision in the shipping receipts that all claims against the
steamship company or any of its stockholders for damage to the
goods must be presented within 30 days from the date thereof, as
a condition precedent to maintaining a suit against such company
or its stockholders, did not cover or affect the right to maintain a
suit in rem against the ship; and I held, further, that the
of 30 days, assuming that such provision did apply to proceedings
in rem against the vessel, was unreasonably short, and therefore
void, as against public policy. See The Queen of the Pacific, 61
Fed. 213,217. This, therefore, must be accepted as the law of the
case.
With respect to the third point, the averments of the libel and

the denials and admissions and averments of the answer are im-
portant. The libel alleges that the goods claimed to have been
damaged were shipped in good order and condition on board the
steamship Queen of the Paciflc, at the port of San Francisco, for
transportation to the port of San Diego, Cal.; that thereafter said
steamship sailed from the port of San Francisco, with said goods
on board, bound for said port of San Diego; that said merchandise
was never delivered at the port of San Diego, but was subsequently
returned to the port of San Francisco in a greatly damaged condi-
tion, by reason of having been wet with sea water during said voy-
age, which, by reason of the negligence of said steamship company,
its officers and servants, gained access to the interior of said .ship,
where said merchandise was stowed. The answer admits that said
merchandise was damaged by reason of having been wet with sea
water, and that it was not delivered at San Diego, but was returned
to San Francisco, but denies that the same was so wet with sea
water during said voyage, or by reason of the negligence of Raid
steamship company, its officers and servants, or either of them, and
denies that by reason of such, or any such, negligence, sea water,
or any water, gained access to the interior of said sbip, where said
merchandise was stowed. As a furtber and separate defense and
answer, the claimant alleges, substantially, that the said steam·
ship was, when she sailed from tbe port of San Francisco, stout
iltaunch, strong, and in every respect seaworthy, completely manned'
officered, and equipped for her then intended voyage; that she left
San Francisco on April 29, 1888, at about 2 o'clock p. m., and pro·
ceeded down the bay, out through the Golden Gate, across the bar
and on bel' course in a southerly direction, with afresh northwest
wind blowing and a northwest chop sea; that no unusual incident
was known to occur during said 29th of April, 1888; that about 1
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o'clock a. m. of the 30th day of April said steamship was noticed to
have a slight list to starboard; that efforts were then made to cor-
rect such list by shifting freight to port in the between-decks and
burning coal mostly from the starboard bunkers; that about 2:15
or 2:30 o'clocka. m. of Monday, April 30th, water was discovered to
be dropping from a point in the iron bulkhead on the starboard side
of the engine room, and about six or eight inches above the deck
of the alle1 way in the between-decks of the vessel; that examina-
tion then made resulted in water being found in the between-decks
of the steamship aft, such water extending about halfway from the
side of the ship to the hatch combings, but the aperture through
which such water entered the vessel could not, after diligent search
for the same, be discovered; that seamen were put to work pass-
ing such water down the hatches into the hold, so as to bring it
within reach of the bilge pumps, and such pumps were kept in op-
eration, notwithstanding which the water steadily increased be-
tween-decks, and the list of the vessel became so great that, about
the hour of 5 o'clock a. m., it was deemed by the master of said ves-
sel prudent to make for Port Harford with aU convenient speed,
which was done, and the said vessel, at about the hour of 7 o'clock a.
m. of said 30th day of April, 1888, was run upon the beach at said
Port Harford, at which place sea water immediately came in over
her deck, and nearly filled the vessel with water, and thereby said
merchandise became wet with sea, water; that the beaching- of said
steamship was necessary to prevent and avoid a total loss of said
steamship and of all the said merchandise then on board of her,
and was done by the master thereof as the. result of cool deliber-
ation, and in the exercise of a wise discretion on his part as to what
was best to be done, and with the purpose of saving said vessel
and cargo, and of rendering entirely safe the. lives of all the per-

. sons, passengers and crew, 212 in number, then on board of said
steamship. ,
In this state of the pleadings, the following salient facts may be

deemed established: (1) That the libelants' merchandise was ship-
ped under the contracts of affreightment, or "shipping receipts," as
they are termed, annexed to the libel; (2). that the merchandise
was never delivered at the port of destination; (3) that it was re-
turned to San Francisco and delivered to the shippers in a damaged
. condition; (4) that this damage was by reason of being wet with
sea water; (5) that the fact that the vessel was leaking- was discov-
ered about 11 hours after the steamer sailed from San Francisco; (6)
that the leak increased to such an extent that the vessel was com-
pelled to put into Port Harford, and was there beached,. about 17
hours after sailing from San Francisco. It may be observed, also,
that there is a general denial that the merchandise was shipped in
good order and condition. The following omissions in the answer
are significant, in connection with the other averments and de-
nials, and the established facts: (1) It does not appear from the
answer what caused the ship to spring a leak. (2) There is no
averment that the vessel, after sailing from San Francisco, and be-
fore the leak was discovered, encountered any stress of wind or
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weather to which the leak could be reasonably, or at all, attributed.
(3) There is no averment in the answer that the cause of the dam-
age was from a peril of the seas, or any other unavoidable accident.
Such being the state of facts as disclosed by the pleadings, proc-

tor for libelants contented himself with introducing the shipping
receipts as evidence of the apparent good order and condition of
the goods when delivered to the carrier for shipment. Bills of lad-
ing afford prima facie evidence that the merchandise was shipped in
good order. Zerega v. Poppe, Abb. Adm. 397, Fed. Cas. No. 18,213;
Nelson v. Woodruff, 1 Black, 156; Turner v. The Black Warrior, 1
McAll. 181, Fed. Cas. No. 14,253; The Zone, 2 Spr. 19, Fed. Cas. No.
18,220; Seller v. The Pacific, lOr. 409. 1 He also introduced testi-
mony respecting the damaged state, when returned to San Fran-
cisco, of one of the shipments, and the further fact that the goods
comprising that shipment realized less than they would have
brought had they been returned in good order and condition. No
testimony has as yet been introduced with reference to the other ship-
ments set out in the libel, some 37 in number; the parties having
probably arrived at some understanding by which the remaining
claims will abide by the decision of the claim above referred to.
The libelants then rested their case upon the admitted facts as stat-
ed and the supplementary proof referred to. Thereupon proctor
for claimant moved for a judgment in his favor, and in support of his
motion contends that the libelants have failed to show that the
merchandise was damaged through the negligence of the steamship
company, its officers and servants, and that they must first do this
before the burden of proof is shifted on the carrier.
It is contended that the admitted and proved facts simply tend

to prove one issue, viz. that the merchandise was damaged by sea
water. That being so, and the presumption being, as claimed by
counsel for claimant, that the vessel was seaworthy, it is urged
that the further presumption arises that the damage must have
been occasioned by a peril of the sea, from the consequences of
which the carrier is absolved by a clam'e in the shipping receipt or
contract of affreightment, and that therefore the burden of proof is
upon the libelants first to prove affirmatively negligence on the part
of the carrier before the latter is called upon to put in his defense.
On the other hand, the libelants claim that they have made out
a prima facie case of negligence when they show that the merchan-
dise was shipped in apparent good order and condition, that it was
never delivered, but, on the contrary, W':lS returned to the shippers
in a damaged state, and that that damage was caused by sea water,
which arose while the merchandise was in the possession and under
the control of the carrier on board of his vessel.
The rule of law as to the burden of proof in this class of cases is

clearly and well stated by Mr. Justice Nelson in Clark v. Barnwell,
12 How. 272, as follows:
"After the damage to the goods, therefore, has been established, the burden

lies upon the respondents to show that it was occasioned by one of the

1 Fed. Cas. No. 12,644.
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perils from which they were' exempted by the bill of lading, and, even where
evidence has been thus given, bringing the particular loss or damage within
one of the dangers or accidents of the navigation, it is still competent for
the shippers to show that it might have been avoided by the exercise of rea-
sonable skill and attention on the part of the persons employed in the con-
veyance of the goods; for then it is not deemed to be, in the sense of the law,
such a loss as will exempt the carrier from liability, but rather a loss occa-
sioned by his negligence and inattention to his duty. Hence it is that, al-
though the loss occurs by a peril of the sea, yet if it might have been avoided
by skill and diligence at the time, the carrier Is liable. But in this stage and
posture of the case the burden is upon the plaintiff to establish the negli-
gence, as the affirmative lies upon him."
In other words, the rule is that, when the merchandise has been

delivered in apparent good order to the carrier, and he delivers
it to the consignee at the port of destination, or, as in this case,
returns the goods to the shipper, in a damaged condition, the pre-
sumption of law arises, upon proof of delivery of the goods to the
carrier in apparent good condition, and proof of damage to them,
that it was in consequence of the negligence of the carrier; and
the burden of proof of showing that the damage arose by one of
the perils of the seas excepted in the contract of affreightment, or
in some manner other than through the negligence of the car-
rier, is then cast upon the latter, and, when he has done this, the
shipper or consignee still has an opportunity to show, in rebuttal,
that, although the loss or damage occurred through a peril of the
sea, still it might have been avoided, had the carrier used due skill,
care, and diligence. This rule appears to me just, logical, and rea-
sonable, and is constantly followed in cases of this character. Rich
v. Lambert, 12 How. 347; The Howard v. Wissman, 18 How. 231;
The Niagara v. Cordes, 21 How. 29; Nelson v. Woodruff, 1 Black.
160; '!'he Commander in Chief, 1 Wall. 51; The Maggie Hammond,
9 Wall. 459; Transportation Co. v. Downer, 11 Wall. 134; The Del-
aware, 14 Wall. 597; Hunt v. The Cleveland, 6 McLean, 76, Fed.
Cas. No. 6,885; Lewis v. Smith, 107 Mass. 334,338; Hooper v. Rath-
bone, Taney, 519, 528, Fed. Cas. No. 6,676; The Mascotte, 2 O. C.
A. 399, 51 Fed. 605; Hastings v. Pepper, 11 Pick. 43; The E. M.
Norton, 15 Fed. 688; The Falcon, 3 Blatchf. 64, Fed. Cas. No. 4,617;
Bearse v. Ropes, 1 BpI'. 331, Fed. Cas. No. 1,192; The Compta, 4 Sawy.
375, 377, Fed. Oas. No. 3,069; The Giglio v. The Britannia, 31 Fed.
432; The Lydian Monarch, 23 Fed. 298.
In the case at bar, under this rule, the presumption of negligence

on the part of the carrier, growing out of the admitted facts, in
connection with the proof of delivery of the merchandise to the car-
rier in apparent good order, and its return to the shipper in a dam-
aged condition, relieves the libelants frmn any further proof of the
carrier's negligence until the .carrier rebuts this presumption of
negligence, which the law raises against him, by proof of facts suf-
ficient to bring the cause of damage within the perils and acci-
dents excepted in the bill of lading.
It is, however, contended on behalf of the carrier that the pre-

sumption is that the vessel was seaworthy, and, in the absence of
any affirmative proof by libelants of negligence on the part of the
carrier, the mere fact that the merchandise was damaged by sea wa-
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terdoes not create a presumption of negligence on the part of the
carrier, but rather gives rise to a presumption that such damage
must have been caused by a peril of the sea. But I do not think
that the mere fact that the libelants' merchandise was wet and
damaged by sea water, which gained access to the ship, necessarily
raises any presumption that it was occasioned by perils or acci-
dents of the sea, or any accident at all, within the of the
contract of affreightment. For, if this were so, then in every case
where such damage arises, the libelant would be called upon to
prove a negative,-that is, that it was not the result of sea perils or
of accidents,-which, it is obvious, he can,rarely ever do. Indeed,
it is difficult to see what part the presumption of seaworthiness of
the vessel can play to prevent the burden of proof from shifting to
the carrier after the libelant has made out a prima facie case of
negligence. It is manifest that a mere presumption Df seaworthi-
ness, at such a, stage of the case, proves, of itself, nothing; for it
can well be that a vessel may be perfectly seaworthy, and yet,
through some carelessness or negligence on the part of the carrier,
goods laden on board may suffer damage.
But, under the admitted fads, I do not see how the carrier can be

entitled to the presumption that his vessel was seaworthy. On
the contrary, the facts made by the pleadings in this case seem to
justify a presumption of unseaworthiness. Here is a strong, stout,
staunch, and in every respect seaworthy vessel, as alleged in the
answer. She is said to have been fully and completely manned, of-
fleered, and equipped for her then intended voyage. She was en-
gaged in the coasting trade, and carried, on the particular voyage in
question, 212 persons, passengers and crew, besides her cargo. She
meets with no unusual or boisterous weather. She encounters no
storms or other perils of the sea. After being out at sea only 11
hours, a slight list to starboard is observed. Efforts are immedi-
ately made to correct this list. Shortly after, water is discovered
to be dropping from a point in the iron bulkhead on the starboard
side of the engine room, and about stx or eight inches above the
deck of the alley way in the between-decks of the vessel. Careful
examination being made, water is found in the between-decks of the
steamship aft, such water extending about halfway from the side of
the ship to the hatch combings; but the place of the leak could not
be ascertained. The pumps are employed, but, notwithstanding,
the water gains steadily in the between-decks, and the list of the
vessel becomes so great that, at about 5 o'clock a. m. of the 30th of
April, or some four hours subsequent to discovering the list of the
vessel, it was deemed prudent by the master to make for Port Har-
ford with all convenient speed, and two hours thereafter, or about
7 o'clock, the steamship is run upon the beach at Port Harford to
prevent her from foundering and becoming a total loss, and to ren-
der entirely safe the lives of all the passengers and crew. These
facts appear from the allegations of the answer itself, and, if they
are not inconsistent with the presumption of seaworthiness of the
steamship, and strongly indicative of unseaworthiness, they at least,
in my opinion, are of sufficient weight to throw the burden of proof
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upon the' cartier to show wherein and how the leak arose. X pre-
sumption- of unseaworthiness has been predicated upon much less
convincing facts than those adduced in the case at bar. In Work
v. Leathers, 97 U. S. 379, the general proposition is laid down that,
"if a defect without any apparent cause be developed, it is to be pre-
sumed it existed when the service begau." See, also, Talcot v.
Insurance Co., 2 Johns. 122, 129.
In Cort v. Insurance Co., 2 Wash. C. C. 375, Fed. Cas. No. 3,257,

Mr. Circuit Justice Washington, in charging a jury in an a-ction upon
a policy of insurance on the schooner Triumph, said:
"If a vessel, after she commences bel' voyage, becomes unfit to prosecute

It, and has been exposed to no extraordinary perils of tbe sea, this circum-
Sic,.nce may raise so strong a presumption of her having been unseaworthy
a' the time of her departure as to call upon the Insured to give strong evl-

to repel the presumption."
In The Planter, 2 Woods, 490, Fed. Cas. No. 11,207a, this signif·

icant language was employed:
"Without having encountered any tempestuous weather, she suddenly

sprung a leak within less than twenty hours after leaving port, so that her
officers were compelled, In order to save her from sinking, to throw over
more than one·third of her cargo. These facts raise the presumption that
she was unseaworthy when she started, and throw on claimants the burden
of proof to show that she was seaworthy."
In 2 Pars. Mar. Law, 138, 139, the general rule in this respect is

thus stated:
"If the vessel springs a leak soon after sailing, without bavlng met with

any peril, this raises a presumption that she was unseawortby wben sbe
sailed."
And in 1 Arn. Ins. (Am. Ed.) 689-691, that author says:
"Where a ship becomes so leaky or disabled as to be unable to proceed

on her voyage soon after sailing on it, and this cannot be ascribed to any
violent storm or extraordinary perils of the seas, tbe fall' and natural pre-
sumption Is that It arose from causes existing before her setting out on her
voyage, and, consequently, that she was not seaworthy when she sailed."
See, to the same effect, the following authorities: Walsh v. In·

surance Co., 32N. Y. 427, 436; .Paddock v. Insurance Co., 11 Pick.
227, 237; Patrick v. Hallett, 3 Johns. Cas. 76; Riggie v. American
Lloyds, 14 Fed. 143 ; The Gulnare, 42 Fed. 861; and Marsh. Ins. 367.
I am of the opinion that, while the libelants are very close to the

border line which would entitle the carrier to a judgment in his
favor on the ground that the libelants have failed to make out a
prima facie still that they ha-ve, in connection with the ad-
mitted facts, established sufficient to throw the burden of proof
upon the carrier. The motion for judgment in favor of olaimant
is therefore denied, on each and ·every ground alleged.
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KUHN v. MORRISON et aL
(Circuit Court, N. D. Georgia. May 11, 1894.)

1. CIRCUIT COURTS-JURISDICTION-FoRECLOSURE SUIT.
When a United States circuit court has jurisdiction, generally, of a con-

troversy, by reason of the parties being citizens of different states, It can
entertain a suit for the foreclosure of a mortgage on land within the
district for which It sits, and, in such suit, can entertain and determine
such pertinent questions as are necessary to give the complainant perfect
and full relief, inclUding the question of the superiority of an alleged
pripr mortgage held by a defendant, although neither complainant nor
all the defendants are residents of the district

a EQlHTY PRACTICE-PARTIES-FoRECLOSURE.
When the money, the payment of which is secured by a mortgage,

has been advanced in the form of a draft, drawn by one corporation on
another, the drawer of such draft is not a necessary party to a suit by the
trustee of the mortgage and the drawee of the draft for the foreclosure
of the mortgage.

8. USURY-CONFLICT OF LAWS-TEl'i'NESSEE STATUTES.
The statutes of Tennessee, under which the lien of a mortgage is lost

when the debt It secures is affected with usury, do not affect a mortgage
executed in Tennessee, but covering land in Georgia, and securing a note
made in Georgia, and payable there, and bearing a rate of interest which,
though usurious in Tennessee, is legal in Georgia.

4. SAME.
A note was signed and dated in Georgia. A mortgage, given to secure

it, was executed In Tennessee, and both note and mortgage were delivered
and the money was paid in the latter state. Hr.ld that the mortgage was
a Tennessee contract, and subject to the laws of that state in respect to
usury in the debt secured.

Go SAME.
Under the law of Tennessee, a contract which on its face is usurious

will not be enforced, but a contract which requires evidence aliunde to
show it to be usurious is void only to the extent of the usury. Accord-
Ingly, held, in the case of a mortgage securing a note which appeared upon
Its face to be a Georgia contract, and, as such, not usurious, though the
mortgage was executed In Tennessee, but which was shown by the evi-
dence to be a Tennessee contract, that such mortgage and note could be
enforced in Tennessee, but to the extent only of the rate of interest al·
lowed by the Tennessee law, which was less than the rate specified in
the note.

On DemUITer.
W. L. Eakin and Brown & Spurlock, for complainant.
Pavne & Walker and M. H. Clift, for defendants.

NEWMAN, District Judge. This is a bill to foreclose a mortgage
on certain lands situated in Catoosa county, in this district, by
Kuhn, a citizen of Pennsylvania, who sues on his own behalf and as
representative of the American Waterworks & Guaranty Company,
Limited, a corporation of the state of Pennsylvania. The defend-
ants are Robert Morrison, a citizen of Ohio, and Samuel E. Green,
Edward Scott, Moses Clift, and J. T. Williams, citizens of the state
of Tennessee, and John X. Dickert, the latter alleged to be the ten-
ant reElIding upon the mortgaged land In Catoosa county, and who
is a citizen of the state of Georgia, residing in this district. The
said tenant, John :x. Dickert, was served personally. The other de·
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