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allow him to do so now. The intervener's whole case was placed by
the pleadings, the evidence, and the entire conduct of the case,
until after the report of the master was prepared, on the alleged
defect or crack in a part of the metal of which the boiler was
made. It is too late now, under any proper practice, to set up an
additional and entirely new ground of negligence. It has been held
bv this court that, after the master has heard evidence, argument,
and taken the case for consideration, it is too late to amend·
it will certaiuly be too late after the report of the special master has
been prepared, and drafts of it served on counsel. The court has
allowed reports to be opened (in one instance, at least, that is reo
membered) where, through inadvertence and oversight, as was clear-
ly shown, counsel had failed to put in certain evidence which was
material to their case,-and the master had, in his discretion,
thought it was just to reopen it. But that does not affect the
question here. The intervener's whole case, as it was pleaded
and sought to be sustained by evidence, negatived the position
which is now taken in the effort to rely on the condition of the soft
plug. It was only in the case of low water that the action of the
soft plug was necessary, and it was the claim of the receiver, as
stated, that low water caused the explosion. It would be neces-
sary for the intervener now to go before the master, and reverse
her position, and allege that the low water in connection with the
soft plug caused the explosion. But the case is really controlled
by the fact that, after the master had filed his report, it was too late
to amend and set up an additional and new ground of negligence, and
have the case referred back to the master for further hearing on the
new issue presented. Certainly, it would require very unusual and
peculiar circumstances to justify such action, and nothing to au-
thorize it exists in this case. The exceptions must be overruled,
and the report confirmed.

BLALOCK v. EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES.
(Circuit Court of Appeals, Fifth Circuit. June 15, 1896.)

No. 494.
1. JURISDICTION-LAW AND EQUITY.

The test of jurisdiction, in an action at law, Is whether, on the facts
shown, the plaintiff is entitled to any relief which a court of law Is com-
petent to give; and a party-cannot be turned out of a court of law because
he has a complete and adequate, or even a better, remedy in equity.

2. SAME-PLEADING.
Plaintiff brought an action In a state court possessing only common-law

jurisdiction, setting forth In his petition facts constituting fraud and de-
ceit In obtaining the surrender and cancellation of a life insurance pol-
icy for an inadequate consideration, and thereupon demanded both legal
and equitable relief. The defendant demurred to the petition, and re-
moved the cause to the United States circuit court, docketing It on the
law side of that court. Held, that it was error to dismiss the petition,
because It stated facts warranting, and prayed for, equitable relief but
that such allegations and prayer should been treated as
and the court should have proceeded WIth the case as a pure action at
law. Blalock v. Assurance Soc., 73 Fed. 655, reversed.
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In Error to the Circuit Court of the United. States for the North·
ern District of Georgia. Reyersed without opinion.
Chas. Z. B.Ialock and John Hopkins, for plaintiff in error.
Alex. C. King and Jack J. Spalding, for defendant in error.
Before PARDEE and McCORMICK, Circuit Judges, and SPEER,

District Judge.

PARDEE, Circuit Judge (concurring). John T. Blalock, as ad·
ministrator of C. W. Blalock, deceased, sued the Equitable Life As-
surance Society in the city court of Atlanta, Ga. The petition filed
contained seventeen paragraphs, claiming as follows:
U(1) That the defendant company was Indebted to petitioner In the princi-

pal sum of $2,500, besides Interest, the same being a balance due upon a polley
of Ins-urance Issued by said defendant company upon the life of W. B. Bla-
lock, a copy of which Is hereto attached.
"(2) The policy was Issued June 22, 1892, for $5,000, payable to C. W. Bla-

lock, brother of W. B. Blalock, upon the death of said W. B. Blalock.
"(3) O. W. Blalock died 30th of January, 1894. W. B. Blalock died 5th of

March, 1894. Petitioner was appointed administrator of C. W. Blalock 6th
of September, 1894.
"(4) Petitioner, as such administrator, demanded payment of the amount

due on said policy.
"(5) Payment was refused.
"(6) Proofs of loss were made, but defendant refused to consider same,

or pay the claim.
"(7) Said policy was in possessIon of C. W. Blalock until 27th of January,

1894, and was a legal and binding obligation of defendant.
"(8) On the 25th of January, 1894, while C. W. Blalock lay fatally sick at

petitIoner's home, a Dr. A. S. Hawes, defendant's agent, came there, and
began, by artful means, deceitful practices, and fraudulent representations,
a preconceIved scheme to procure a cancellation of said policy. Said named
Blalocks were in a weak and debilitated condition, unable to properly attend
to busIness, almost at death's door. Petitioner. who was present, so in-
formed said Hawes, and protested against any Interview being had with the
said Blalocks. Petitioner was present, and, when he learned the purpose of
Hawes' visit, InsIsted that said Blalocks were too near death's door to discuss
any business matter. Hawes persisted, and falsely informed said Blalocks
that said policy was void, and represented that defendant company had evi-
dence of fraud in the procurement of said policy, vitiating the same, pre-
venting a recovery, and showing its procurement by false representation.
Hawes, when called on to specify said charges, refused to gIve the grounds
for demanding cancellation of said policy, but said he was advised the com-
pany held proof to avoid the policy. He ofl:ered to return the premium paJd,
next ofl:ered $1,000, and then $1,750, in settlement of said policy.
"(9) Said Blalocks, notwithstanding the false statements and Ingenious

arguments of Hawes, urged with great persistency, insisted they had done
no wrong, that there was no fraud, and refused to compromise and settle
said policy. Hawes then left. .
"(10) Three days thereafter, he returned with one J. A. Morris, defendant's

agent. The above charges were renewed by Hawes and ",forris with great
energy. They represented that the defendant had evidence vitiating said
policy; that It would contest the same, and show that it was obtained by
false representations; that the company was not liable for said reasons;
that suit on the policy would have to be brought in Florida. Defendant
could establish fraud by witnesses, and would carry the case from court to
court to the United States supreme court. Insured, being dead, could not
be present to meet evidence of fraud, there could be no recovery, and the
beneficiary would be put to great expense and trouble, and get nothing in
the end.
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"(11) After tong and tedious argument, said Blalocks In their weak condI-
tion overreached; and, while most positively denying any fraud, yet being
unduly excited, and desiring to avoid litigation, and fearing false testi-
mony reflecting on the honor of the assured would be produced after death,
accepted $2,500 from said agents, and signed an agreement to surrender said
policy.
"(12) Two days thereafter (January 30, 1894) C. W. Blalock died. Soon

thereafter (March 5, 1894) W. B. Blalock died.
"(13) In pursuance of said payment, and by false and fraudulent representa-

tions, defendant obtained possession of said policy.
"(14) Said cancellation was obtained by fraud, the representations made

to induce the same were false, and were made to obtain an unconscionable
advantage of the said Blalocks In their last dying struggles.
"(15) Defendant's refusal to pay the balance due on said policy was in bad

faith, by reason whereof it is liable, in addition to said balance, to a penalty
of 25 per cent. on said balance, also reasonable attorney's fees, to wit, $500,
for which petitioner expressly sues.
"(16) By the fraudulent action of defendant In procuring the cancellation

and possession of said policy, petitioner has been damaged twenty-five hun-
dred dollars, besides interest, to which amount is to be added 25 per cent.
penalty, and reasonable attorney's fees.
"(17) Petitioner prays as follows: For judgment for said sum of $2,500

and attorney's fees and damages. That said policy be brought into court
and delivered up, and the agreement thereon canceling It shall be canceled,
and that judgment be rendered for the balance due thereon, after crediting
the $2,500 paid. Petitioner offers to account for the $2,500 already paid by
entering such credit."
The defendant demurred to said petition upon the following

grounds:
"(1) That the said petition, under the allegations therein contained, dis-

closes no cause of action against the defendant.
"(2) That the said petition shows that the said cause of action was com-

promised and settled at and for the sum of twenty-five hundred dollars,
and the said Dolicy sued on surrendered; and said plaintiff does not aver
that prior to the bringing of said action It tendered said sum of twenty-five·
hundred dollars back to the said defendant, and offered to cancel said settle-
ment, and that said defendant refused to do the same, and this demurrant
says that said plaintiff cannot maintain said action without first tendering
back and offering to cancel said agreement of compromise set forth in said
petition.
"(3) Because the said plaintiff in said action seeks to invoke the jurisdiction

In equity to account for said twenty-five hundred dollars, and to cancel
said agreement of compJ:omise, which same is essentially necessary in any
action upon said policies. That the city court is a court of common-law
jUrisdiction alone, and cannot maintain jurisdiction of said matter of equita-
ble cognizance."
At the same time, without waiving this demurrer, it answered,

denying the charges of the petition, and alleging that the policy
was fairly, lawfully, and fully settled by the payment of $2,500,
which was accepted, and an agreement surrendering the same made,
and the said policy surrendered.
After demurrer and answer, the ilefendant removed the case to

the United States circuit court of tLe Northern district of Georgia,
and docketed the same on the law side of that court. The demur-
rer was heard in the circuit court, and sustained, on November 6,
1895, upon the ground that the relief sought in the case was relief
in equity, and that the city court of Atlanta had no jurisdiction to
grant such relief, nor could the United States circuit court except
on bill in equity. Plaintiff offered to amend, but the amendment
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was, on February 7, 1896, rejected and refused, as changing a suit
sounding in contract to one in tort, and changing a suit in equity
to one at law. The petition was therefore, on February 11, 1896,
finally dismissed. Plaintiff prosecutes his writ of error to this
court to review said rulings.
It does not appear that the plaintiff asked to have his cause pla-

ced on the equity docket, with leave to replead, if necessary. Per-
haps, as the action was originally instituted in a court having ju-
risdiction only in actions at law, it was considered that the plain-
tiff would have no right to proceed with the same as an equity
cause on removal to the circuit court. It may be that the plaintiff
did not desire to prosecute his case in equity, fearing that rules in-
volving hardship, such as the restitution of the moneys received,
would be invoked against him. It may be, too, that as the plaintiff
desired to recover only damages, he preferred to submit the facts
of his case to a jury, rather than to a chancellor. As presented to
this court, the case shows a petition setting forth facts constituting
fraud and deceit in obtaining the surrender and suppression of a
life insurance policy for an inadequate consideration, and for which
the plaintiff asks, at the hands of a court of law, both equitable
and legal relief. The circuit court has dismissed the petition, be-
cause it states facts warranting, and prays for, equitable relief.
The question, then, is whether, in a case brought in a court of law,
and the plaintiff asks for equitable, as well as legal, relief, the case
should be dismissed because there is a more complete and adequate
remedy in equity than at law.
It is well settled in the courts of the United States that no case

can be prosecuted in equity where the plaintiff has a complete and
adequate remedy at law, and this has been decided to be on account
of that provision in the constitution of the United States which
guaranties a trial by jury in common-law actions involving over $20.
So far as we are advised, it has never been decided by the supreme
court of the United States that a party can be turned out of a.
court of law because he has a complete and adequate remedy, or even
a better remedy, in equity. See Swayze v. Burke, 12 Pet. 13; Gregg
v. Sayre, 8 Pet. 244. The test of jurisdiction in an action at law is
whether, on the facts shown, the plaintiff is entitled to any relief
which a court of law is competent to give.
Viewing the petition in this case as setting forth sufficient facts

to warrant an action at law for fraud and deceit, and as the plain-
tiff prays for relief, to wit, a judgment for damages, which it is
entirely competent for a court pf law to administer, we are of opin-
ion that the court below erred in not treating the allegations in the
petition bearing upon equitable relief only, and the prayer for eq-
uitable relief, as surplusage, and in refusing to proceed with the case
as a pure and simple action at law. Bank v. Donnally, 8 Pet. 361.
In the errors assigned, complaint is made of the refusal of the

trial court to permit amendments to the petition. The amendments
asked consisted wholly in striking out those specific allegations
which tended only to show plaintiff's equities, and so much of the
prayer as asked for relief that only a court of equity could give.
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They were refused, on the ground that plaintiff could not by amend-
ment convert a suit in equity into an action at law. As the plain·
tiff brought his action at law, and did not, even by intendment, sue
in equity, and contended throughout that he was properly on the
law side of the court, and that his petition warranted relief at law,
we should have no trouble in passing upon these assignments of er-
ror if we had jurisdiction. Amendments to the pleadings in ac-
tions at law are within the discretion of the court below, and error
will not lie on the granting or refusal thereof. Ohirac v. Reinicker,
11 Wheat. 280; Ohapman v. Barney, 129 U. S. 677, 9 Sup. Ct. 426.
Other questions raised in the case do not appear to have been

considered in the court below, and upon them we express no opinion.
The judgment of the circuit court should be reversed, and the

case remanded, with instructions to reinstate the case, and proceed
therein as an action at law.

HEARI<'IELD v. BRIDGES et aL

(Circuit Court of Appeals, Ninth Circuit. June 8, 189B.)

No. 263.

1. COMMUNITY PROPERTY--RIGHTS OF HUSBAND-CALIFORNIA STATUTES.
In California a husband has absolute power, during his lifetime, to sell

or mortgage the community property; and the interests of all who claim
under or through him, or by reason of his death, including the interest
of his wife, are bound by a disposition 80 made by him.

2. MORTGAGES-FoRECLOSURE-PARTIES-CALIFORNIA STATUTES.
Under the California statute (Code Civ. Proc. § 1582) providing that "ac-

tions for the recovery of any property, real or persollal, or for the pos-
session thereof, and all actions founded upon contracts may be maintained
by and against executors and administrators, in all cases in which the
same might have been maintained by or against their respective testators
or Intestate.'l," as interpreted by the decisions of the supreme court of
the state, establishing a rule of property, an action for the foreclosure
of a mortgage may be brought in a court of the state against the admin-
istrator of the deceased mortgagor alone, without joining his widow or
heirs; and the title derived under a sale in such an action is valid and
conclusive, as against such widow and heirs, in a coIhteral proceeding in
a federal court, without regard to the question whether the widow and
heirs would be necessary parties to a suit in the federal court for the
toreclosure of the mortgage.

Appeal from the Oircuit Oourt of the United States for the North-
ern District of California.
This was a suit by David Hearfield against Frederick W. Bridges

and others to quiet title to certain lands in the city and county of
San Francisco, Oal. The circuit court dismissed the bill. 67 Fed.
833. Oomplainant appealed. Affirmed.
William H. Fifield, for appellant.
Edward R. Taylor, for appellees.
Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis-

trict Judge.


