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U. 8. 291, 9 Sup. Ct. 548, was an action like the one under consider-
ation, and was tried in the Montana territorial court by a jury. On
page 295, 130 U, 8., and page 550, 9 Sup. Ct., it is said: “As seen
by this statement, the suit is brought for special relief, and the
judgment entered is such as a court exercising jurisdiction in equity
alone could render.” And on page 296, 130 U. 8., and page 550,
9 Sup. Ct.: “The court might, therefore, have heard this case and
disposed of the issue without the intervention of a jury.”

It is true that this particular question, so far as can be gathered
from the case, was not directly discussed. Judge Ross, however,
when the case of Doe v. Mining Co. came before him, at a time sub-
sequent to his decision above cited, called attention to this su-
preme court case as a full justification of his ruling, to which he
adbered, as appears by the printed report of counsel’s argument in
the cause now in my possession. Many cases of this nature have
gone to the supreme court, some of which were tried in the lower
courts by juries and others by the courts themselves, but in none
is the question directly decided. While there are a few adverse
state and territorial decisions, time will not be taken to review
them.

Attention had been called to an act of congress of March 3, 1881,
supra, in which the title refers to “suits at law,” and the act itself
gays that “the jury shall so find,” ete.; from which it is argued
that congress intended to declare these legal actions. It may well
be doubted that congress, by this indirect language, intended to
define the forum in which such actions should be tried, or that, if the
action provided for by section 2326 is equitable, this changed it to
a legal one.

From the foregoing considerations, it is concluded such actions
are equitable, and the demurrer is overruled.

COOLIDGE v RAY.
(Circuit Court, N, D. Georgia. May 29, 1896.)

CircUrT COURTS—J URISDICTION—AMOUNT IN CONTROVERSY—FORECLOSURE SUIT.

‘When a deed is given for the purpose of securing a debt, under the Geor-

gia statutes, the mortgagee, independently of any express stipulation in

the accompanying bond for reconveyance, has a right to pay the premium

for proper insurance of the property conveyed, and to collect the same,

as a part of the amount secured by the deed; and accordingly, in a suit

for the foreclosure of such a security, the amount of insurance premiums

paid by the mortgagee is properly included with the principal, in estimat-

ing the amount involved, for the purposes of the jurisdiction of the United
States circuit court.

Brandon & Arkwright, for complainant,
Lavender R. Ray, pro se.

NEWMAN, District Judge. A bill is filed to foreclose a mortgage
securing a note for $2,000, bearing interest at the rate of 7 per
cent. per annum, payable semiannually, by interest coupons attach-
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ed to the note. By the terms of the contract, the debt is to become
due bv default in the payment of interest, and continuance of such
default for 30 days. There was default in the payment of a cou-
pon for $70, due 19th day of June, 1894, and on the 15th day of
October, 1894, this bill was filed. This suit is also for attorney’s
fees provided for in the note, and for $22.50 insurance paid by the
mortgagee on the property covered by the mortgage, for the protee-
tion of both himself and the mortgagor. The case was referred to
a special master, who has made his report, and it is now heard on ex-
ceptions to that report.

While there are other exceptions, the only one discussed is as
to whether the jurisdictional amount is involved in the suit. The
suit, as stated, is for $2,000, the original principal of the debt; for
10 per cent. as attorney’s fees on the amount to be recovered; and
for $22.50, insurance paid. “Where the matter in dispute exceeds
exclusive of interest and costs the sum or value of $2,000,” by the
acts of 1887 and 1888, the circuit court has jurisdiction. The su-
preme court of Georgia has held, in Beach v. Atkinson, 87 Ga. 288,
13 8. E. 591, that attorney’s fees provided for in a note is part of the
principal of the debt. In this case the master found attorney’s
fees for complainant in the sum of $234.92, and no reason whatever
is urged here why this note is not to be added to the $2,000, for the
purpose of making the jurisdictional amount. There does not seem
to be any exception to the master’s report on this ground, although
he distinctly finds this in favor of complainant. The whole dis-
cussion before me has been as to the correctness of the master’s
action in allowing the $22.50 insurance premium. What is called
a “mortgage” in this case is really a deed to secure a debt, exe-
cuted under certain statutes of Georgia. The deed recites that a
bond for reconveyance is given, and the contention here is that this
bond to reconvey was never delivered to Ray; and it is relied upon
as containing the agreement upon his part that he would keep the
property insured, or, if he failed to do so, that Coolidge might pro-
vide the insurance, and collect the amount of the premium as part
of the debt secured by the deed. It is claimed on the other hand
that H. M. Atkinson was the agent of Ray to procure the loan from
Coolidge to Atkinson, who held it up to the time this proceeding
commenced. There was evidence upon this subject before the
special master, who found that Atkinson was the agent of Ray, and
it was sufficient to authorize this finding. 8o that, even if this
_ question was controlling, I would not be justified in setting aside
the report of the special master.

It is also claimed for the defendant that parol evidence was neces-
sary to identify the bond for reconveyance as the bond alluded to
in the deed, the claim being that there is no sufficient description
of the bond in the deed to justify its admission without this parol
testimony. Y incline to the opinion that the description of the
bond in the deed is sufficient, when the execution of the bond for
reconveyance is proven, to justify its admission without any evi-
dence of identification. DBut, in the view I take of the case, it is
unnecessary to pass upon this question- In the case of Robinson
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v. Sulter, 85 Ga. 875, 11 8. E. 887, it is held that, where a deed is
given to secure a creditor, it is necessarily part of the contract,
whether mentioned or not in the deed, that the property should
be kept up, and every part of it preserved for the purpose intended,
and if insurance to a reasonable amount, for the protection of the
lender, was necessary, as a reasonable precaution to protect the
property, the creditor had the right to have the property insured,
and pay the premium. And it is also held that the amount so paid
would become a special lien on the property described in the deed.
So that we need not regard the finding of the master as to the agency
of Atkinson and the delivery of the bond to reconvey. It seems that,
this being a deed conveying title for the purpoese of securing the debt,
Coolidge, independently of Ray’s express stipulation in the bond to
reconvey, would have the right to pay the insurance premium, and
collect it as part of the amount secured by the deed. It appears
from the evidence that Ray took out an insurance policy for $1,500,
“loss, if any, payable to Coolidge as his interest might appear”; that
the policy was issued in June; and that up to October the premium
had not been paid, although several times demanded, by the insur-
ance agent, of Ray. While there is some difference about the facts,
just here, it seems entirely clear that the bank in Atlanta which
held the papers for collection was entirely justifiable, as a reasonable
precautionary act, representing Coolidge, in paying the premium.
Certainly, if Ray was not satisfied with this, he could very easily
have relieved himself of it, if he had tendered the amount back to the
bank, which he did not do, so far as appears. It being clear that
the necessary jurisdictional amount is involved in this case, and,
that being the only real question discussed or insisted upon, the ex-
ceptions must be overruled, and the report of the special master con-
firmed.

CENTRAL TRUST CO. OF NEW YORK v. MARIETTA & N. G. RY. CO.
(SANGES, Intervener).

Lireuit Court, N. D. Georgia. May 20, 1896.)

EquiTy PRACTICE—REFERENCE TO MASTER—REOPENING CasE.

One 8. intervened in a railroad foreclosure sult, and presented a claim
for damages for the death of her husband, alleged to have been caused
by the negligence of the receiver of the rallroad in a certain particular
stated in the petition. The intervention was referred to a master, who
heard the evidence, and prepared and submitted to counsel a report, find-
Ing against the Intervener. 8. then applied to have the case reopened, in
order to set up and prove a new and different negligent act, which had
been suggested in the evidence on the hearings, but was not alluded to
in the pleadings as they stood, and had not been relied on by the inter-
vener. Held, that the application came too late, and the master properly
refused to reopen the case, or allow the amendment.

Burton Smith, for intervener.
Glenn, Slaton & Phillips, for defendant.

NEWMAN, District Judge. The question for determination in
this case arises on exceptions to the report of the special master to




