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1. UNITED STATES COURTS-JURISDICTION-DISTIUCTS.
\Vhere exclusive jurisdiction is created and ronferred upon the courts

of the United States by special acts, passed prior to the enactment of
the judiciary acts of March 3, 1887, and August 13, 1888, the jurisdiction
so conferred is not affected by the provisions of those acts, limiting the
p,lace of bringing suit to the district whereof one of the parties is an
inhabitant; such limitation applicable only to cases whereof the
state and federal courts have concurrent jurisdiction. In re Hohorst,
14 Sup. Ot. 221, 150 U. S. 653, folJawed.

2. SAME-INTERSTATE ACT.
The federal courts have exclusive jurisdiction of suits brought under

sedions 8 and 9 of the interstate commerce lid, to recover damage for
overcbarging.

3. SAME.
The limitation as to the distriet within which suit can be bronght in a

United States eircuit court, contained in the judiciary acts of 1887 and 1888,
does not apply to suits brought under sections 8 and 9 of the interstate

act, to recover damages for overcharging, but snch suits may
be brought in any district in whkh the defendant ean be found.

Action brought under provisions of the interstate commerce act,
to recover damages for alleged overcharges. Submitted on ques-
tion of jurisdiction.
Spencer Smith and Harl & McCabe, for plaintiff.
George R. Peck, H. H. Field, and Shull & Farnsworth, for defend-

ant.

SEIRAS, District Judge. In this action the plaintiff seeks to
recover damages against the defendant railway company, under the
provisions of the interstate commerce act, for alleged overcharges;
and the question now before the court is that of the jurisdiction
of this court, the defendant company being a corporation created
under the laws of the state of 'Wisconsin, but operating many miles
of railway within the Northern district of the state of Iowa. On
behalf of the defendant it is contended that the provisions of the
act of congress of 1887, as amended by the act of 1888, control the
question of the place of bringing suits based upon section 9 of the
interstate commerce act, and therefore such actions must be brought
in the district of which the defendant is an inhabitant, which in
the case of corporations must be in the state wherein they are in-
corporated, and within the district in such state (in case there is
more than one district therein) wherein the corporation has its
principal or corporate office, as was held by the supreme court in
Railway Co. v. Gonzales, 151 U. S. 496, 14 Sup. Ct. 401. In con-
sidering the question thus fl'esented, we must bear in mind that
the matter of the jurisdiction of a federal court embraces two prop-
ositions: First. Is the controversy one of federal cognizance, by
reason of the subject-matter or by reason of the diverse citizenship
or alienage of the litigants? Second. If so, is the particular court
whose jurisdiction is invoked competent to entertain the suit?
In determining the :first question, it is clear that in the case now
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before the court the answer to the query whether the subject-mat-
ter of controversy is within federal cognizance is to be sought, not
in the provisions of the acts of 1887-1888, but in the provisions
of the interstate commerce act. As already stated, this action is
expressly based upon the provisions of the interstate commerce
act, and the right of action created by sections 8 and 9 thereof
would exist if the acts of 1887-1888 had never been adopted, and
would continue to exist if those acts were to be now whollv re-
pealed. That the subject-matter of the controversy, being a claim
to recover damages for alleged violations of the interstate com-
merce act, the right to recover therefor being created by section 8
of that act, is one of federal cognizance, is not denied by the defend-
ant; and the inquiry is therefore narrowed down to the second
proposition, to wit, whether this court is competent to take juris-
diction over the defendant corporation, in the absence of consent
upon its part to submit the controversy to the judgment of this
court.
Counsel have discussed the question whether, under the provi-

sions of the interstate commerce act, the jurisdiction over actions
for damages based upon section 8 of the act is exclusive in the
courts of the United States. Upon this proposition I concur in
the view maintained by counsel for the plaintiff, that the jurisdic-
tion is exclusive in the federal courts, in that section 9 of the act
provides the remedy for the liability created by section 8, and that
remedy consists in the right of invoking the aid of the commission,
or of seeking damages in a district or circuit court of the United
States of competent jurisdiction. If it had been the intent of con-
gress that persons seeking relief against the violations of the act
named in section 8 should have the right to sue for damages in
state as well as federal courts, then the declaration in section 9
would have been that the action for damages might be brought in
any court of competent jurisdiction; but, instead of so enacting,
the act declares that the remedy shall consist of a right to appeal
to the commission, or to sue for damages in any district or circuit
court of the United States of competent jurisdiction. Thus, we
reach the vital point in this inquiry, and that is, what is meant
by a "circuit court of competent jurisdiction," as these words are
used in section 9 of the interstate commerce act. The use of these
words in the section would seem to indicate that, in the view of
congress, there are courts of the United States competent to take
jurisdiction over each cause of action as it arises under the pro-
visions of the act, and courts not competent to entertain juris-
diction. It i\'l clear that such difference, in the right to entertain
jurisdiction in a given case, does not grow out of any difference
between the several circuit courts with respect to their jurisdic-
tion over the subject-matter of the controversy. In this particular
no distinction or difference exists between the circuit courts in
the several districts, and it is therefore clear beyond question that,
in using the words "of competent jurisdiction" in the ninth sec-
tion of the act, congress did not enact, assume, or imply that, as
between the several circuit courts of the United States, there were
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some competent to take jurisdiction under the provisions of the
interstate commerce act, and some that were incompetent so to do.
This being true, it follows that the words in question must have
been used with reference to the place or district within which the
court could obtain jurisdiction over the defendant; and the mean-
ing of section 9, in this particular, is that any person claiming
damages against a common carrier,under the provisions of section
8, may bring suit for such damages in any circuit court of the
United States before which the defendant in the given case can be
lawfully compelled to appear and dpfend against such claim for
damages. The use of the words in question shows that it was the
intent of congress to enact a limitation upon the matter of the place
of bringing suit, and the extent of the limitation is the material
question at issue. I do not find in the interstate commerce act,
approved February 4, 1887, any specific provision upon the subject
of the place or district within which suits for damages might be
brought; and, in the absence of such provision in the act, it would
seem to be the fair conclusion that congress intended to leave that
matter to be settled by the general statutes regulating the place
of bringing suits in the courts of the United States. When the
interstate commerce act was adopted, in February, 1887, the act of
1875 was then in force, which enacted that no civil suit should be
brought against any person by any original process in any other
district than that whereof he is an inhabitant, or in which he may
be found at the time of serving process. Under this provision of
the act of 1875, this court would have jurisdiction over this case,
because the defendant company is engaged in operating lines of
railway in the state of Iowa and within the Northern district, sub-
ject to the provisions of the statutes of the state of Iowa under
which due service on the corporation can be had, and the corpora-
tion can be found within the district, within the principle recog-
nized in Re Schollenberger, 96 U. S. 369. This provision of the
act of 1875 having been repealed by the amendatory acts of 1887-
1888, the query is whether such repeal affects the question of the
place of bringing suits based upon the interstate commerce act.
On behalf of plaintiff it is contended that, in the absence of all

statutes, the general rule is that if the subject-matter of a contI'o-
versy is within the jurisdiction of a court, and the defendant comes
or is found within the territorial jurisdiction of the court, so
that its process may be served upon him, and process in the given
case is thus served uP<Jn the defendant, jurisdiction is thereby
obtained. Granting this to be true, it is, nevertheless, also true
that, by legislative enactment, the jurisdiction of both state and
federal courts is in many instances limited by provisions requiring
specific actions to be brought only in named courts, or within cer-
tain counties or districts. A limitation as to the place of bringing
suit in the courts of the United States has always existed, being
found in the judiciary act of 1789 and in all subsequent acts amenda-
tory thereof. An examination of the act of 1789 shows that sec-
tion 11 of that act is the one that created and defined the juris-
diction of the circuit courts both as to subject-matter and parties
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in civil actions at law or in equity, and in criminal actions, and
also as to the place of bringing suit. In other words, the section
includes the matter of jurisdiction proper, that is, the question
whether, for any reason, the controversy comes within the federal
cognizance, and, secondly, in what courts can a defendant be COIll-
pelled to appear and answer to a matter of federal cognizance'!
By the act of 1875, the jurisdiction of 'he circuit courts as to
subject-matter and to parties was enlarged to the full constitutional
limit, and as to the place of bringing suit the provisions of section
11 of the act of 1789 were not materially changed, except as to
cases for the enforcement of liens and coming within the provisions
of section 8 of that act. Under both these acts, to wit, of 17S!)
and 1875, suit in a case of federal cognizance might be brought in
any district wherein the defendant might be found at the time of
serving process. 'l'his continued to be the law until the adoption
of the act of 1887, which struck ont the words pro,viding for juris-
diction in the district wherein the defendant might be found, and
limited the place of bringing civil suits to the district of which
the defendant is an inhabitant, except with regard to suits wherein
federal jurisdiction exists solely by reason of the diversity of the
citizenship of the litigants, in which cases suit may be brought in
the district of the residence of either party. It is therefore appar-
ent that, if the provisions of the acts of 1887-1888 in regard to the
place of bringing suit are applicable to this case, the defendant
cannot be compelled to litigate the claim of alleged overcharges
before this court, because the defendant, being a corporation
under the laws of the state of Wisconsin, is not and cannot be an
inhabitant of this district. Shaw v. Mining Co., 145 U. S. 444, 12
Sup. Ct. 935.
Upon behalf of the plaintiff it is urged that the provisions of

the acts of 1887-1888 in this regard are not applicable to this
case, for the reason that the right of action herein involved arises
out of the provisions of the interstate commerce act; that the
jurisdiction of the court is dependent upon the latter act, and is not
limited by the provisions of the acts of 1887-1888. In support of
this view, it is contended that the acts of 1887-1888 are, by the
express terms thereof, limited to actions whereof the state courts
have concurrent jurisdiction with the federal courts, and that, as
this case is one over which the federal jurisdiction is exclusive, it
does not in any particular come within the provisions of the acts
of 1887-1888. The original interstate commerce act was adopted
February 4, 1887, and the act relative to the jurisdiction of the
circuit court was approved March 3, 1887. It is well known that
both these acts were nnder consideration, both in committee and
before the houses of congress, foi' a long period, and it can hardly
be presumed that it was the intent of congress to alter or amend
the interstate commerce act by the judiciary act. Thus, under the
provisions- of the former act, there is no limit in the matter of
amount upon the right of the federal courts to entertain jurisdic-
tion in actions brought to recover damages for violations of the act;
and it cannot be the fact that the limitation of $2,000 contained in-
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the judiciary act was intended to be applied to cases arising under
the interstate commerce act, for in that event jurisdiction would
not exist in any court in cases wherein the damages did not exceed
the sum of $2,000. Upon the question whether actions for dam-
ages for violations of section :-; of the interstate commerce act
are within federal jurisdiction, it must be held that the provisions
of the judiciary acts of 1887-1888 are not applicable thereto. 'rhe
jurisdiction over the same is a special one, created by the inter-
state commerce act, and the rights of action thereby created and
the jurisdiction thereby conferred exclusively upon the comts of
the United States are not affected by the acts of 1887-1888. This
was the ruling (}of the supreme court in the case of U. S. v. Mooney,
116 U. S. 104, 6 Sup. Ct. 304, with regard to the effect of the act
of 1875 upon the jurisdiction created by special statutes adopted
before the enactment of that act; it being therein held that "the
act of 1875, it is clear, was not intended to interfere with the prior
statutes conferring jurisdiction upon the circuit or district courts
in special cases, and over particular subjects." The construction
thus given to the act of 1875 must be equally applicable to the
acts of 1887-1888, which are in terms amendments of the act of
1875; and it therefore follows that the exclusive jurisdiction con-
ferred upon the federal courts by section 9 of the interstate com-
merce act, over causes of action based upon the provisions of sec-
tion 8 of the act, is not affected by the judiciary acts of 1887-1888.
In other words, the jurisdiction of the circuit courts of the Unitf'd
States as to subject-matter and as to parties is not dependent
wholly upon the provisions of these acts. It includes the jurisdic-
tion therein provided for, and also the jurisdiction conferred by
other acts with regard to special cases and particular subjects. This,
however, may be admitted to be true without determining the
real question involved in the case now before the court; for, as
already pointed out, the question of jurisdiction over the subject-
matter of the controversy, or as between the adversary parties, is
separate and distinct from the question of the particular court that
can rightfully compel the defendant to abide its judgment in the
premises. If the interstate commerce act expressly defined the
place of bringing suits based upon sections 8 and 9 of that act, I
would entertain no doubt that such declaration would control the
matter, and that the general provisions of the subsequent acts
of 1887 and 1888 would not affect the specific declaration contained
in the former act. Section 9 of the interstate commerce act does
not define the place of bringing suit in any other way than by
providing that such suits must be brought in a federal court of com-
petent jurisdiction. In the act of March 2, 1889, amendatory of
the interstate commerce act, which provides for the issuance of
writs of mandamus, injunction, and for summary proceedings, to
enforce the orders of the commission, the jurisdiction in these
matters is declared to be in the circuit court of the district wherein
the common carrier has its prinipal office, or in which the violation
of the statute took place; but no change is made by the amendatory
act in the language used in section 9 of the original act, which au-
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thorized the bringing suit in any circuit court of competent juris-
diction. In the absence of any specific definition of the words "of
competent jurisdiction" in the interstate commerce act itself, it
must be held that it was the intent of congress that the meaning
thereof should be derived from the general statute of the United
Stl'ttes upon that subject, which at the date of the adoption of the
interstate commerce act was the act of 1875. Thus the supreme
court, in Re Keasbey & Mattison Co., 160 U. S. 221, 16 Sup. Ct.
273, in considering the question of the jurisdiction of the circuit
courts of the United States over suits for infringement of trade-
marks, under the provisions of the act of congress of March 3, 1881,
held that, as the act itself did not specify in what court of the
United States or in what district suits might be brought, the juris·
diction in these respects must be determined by the acts then in
force regulating the general jurisdiction. As already stated, when
the interstate commerce act was passed, the judiciary act of 1875
was in force; and under its provisions a circuit court within whose
district a might be found, when service of process was
had upon him, would be competent to take jurisdiction in a case
based upon sections 8 and 9 of the interstate commerce act; and
this would be true under the provisions of the original judiciary
act of 1789, and would be equally true under the general rule of the
eommon law. It thus appears that, at the date of the adoption of
the interstate commerce act, this court would have been competent
to take jurisdiction of this suit had the right of action then ex-
isted; and, if the court is not now competent to entertain the
action, it is because the jurisdiction of the court, in this particular,
has been taken away by a change in the law.
Upon behalf of the defendant it is claimed that this change in

the jurisdiction has been brought about by the adoption of the
acts of 1887-1888; whereas on behalf of the plaintiff it is claimed
that the acts of 1887-1888 do not affect the case, because the pro-
visions of the first sections of these acts are limited to cases over
which concurrent jurisdiction exists between the state and fed-
eral courts. In the absence of a controlling decision upon the
question, I should greatly incline to the view that the provisions
of the judiciary act in force at the time the suit is brought must
control in determining the court of the United States which is
competent to compel the defendant to submit to its jurisdiction.
To my mind there is great force in the argument that the original
judiciary act of 1789, and the subsequent acts amendatory thereof,
were intended to prescribe the general rule upon the subject of the
place of bringing suits cognizable in courts of the United States,
and that the general rule therein prescribed should govern all civil
cases, at law or in equity, except those touching which a special
rule is prescribed by some other act of congress, or which, by rea·
son of the subject-matter, are clearly excepted from the operation
of the general rule; and, therefore, that the acts of 1887-1888, be·
ing in force when this suit was brought, must be resorted to in
determining whether this court is or is not competent to take ju.
risdiction of this case. The question then arises whether the
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supreme court has ruled to the contrary in the cases of U. S. v.
Mooney, 116 U. S. 104, 6 Sup. Ct. 304; In re LouisYille Underwrit-
ers, 134 U. S. 488, 10 Sup. Ct. 587; In 1'e Hohorst, 150 U. S. 653, 14
Sup. Ct. 221; and In re Keasbey & Mattison Co., 160 U. S. 221, 16
Sup. Ct. 273. The decision in U. S. v. Mooney does not deal with
the question of the place of bringing suit, but with the question
whether the judiciary act of 1875 in any wise affected the juris-
diction with regard to the subject-matter conferred upon the dis-
trict and circuit courts by special acts, it being held that it did not.
In the Case of the Louisville Underwriters, the point decided was
that the provisions of the judiciary acts of 1887-1888 do nM apply
to libels in personam, in admiralty, and that in such cases juris-
diction exists in any district within which the defendant could he
served with process. In the opinion, reliance is placed upon the
ruling in the earlier case of Atkins v. Disintegrating Co., 18 ·Wall.
272, in which the question whether the provisions of section 11
of the judiciary act of 1789 are applicable to proceedings in ad-
miralty is discussed at length, and the conclusion was reached that
the restrictions found in that section were limited to the juris-
diction created or conferred therein, and did not apply to a juris-
diction-to wit, that in admiralty-not created or conferred by
that section. The same principle is recognized and applied in the
case of In re Hohorst, wherein two propositions were affirmed:
First, that the provisions of the acts of 1887-1888 limiting the
place of suit to the district whereof the defendant is an inhabitant
were not applicable to cases wherein the defendant was an alien
or a foreign corporation; and, second, "that this limitation in the
said acts was not applicable to suits arising under the patent laws
of the enited States, fOI' the reason that the statutes of the United
States conferred exclusive jurisdiction in such cases upon the fed-
eral courts, and therefore such suits did not come within the mean-
ing of the first section of the acts of 1887-1888, which, in terms,
deals only with cases at law or in equity wherein the courts of the
United States have concurrent jurisdiction with the courts of the
states." In the case In re Keasbey & Mattison Co., based upon
an infringement of a trade-marl;:, it was held that the provisions
of section 1 of the acts of 1887-1888 were applicable. the
jurisdiction of the federal courts in such matters is concurrent,
and not exclusive. This case was an original proceeding in the
supreme court for a writ of mandamus to the judges of the United
States circuit court for the Southern district of New York, com-
manding them to take jurisdiction of the suit for the infringement
of a trade-mark, brought against the E. L. Patch Company, a cor-
poration created under the laws of the state of Massachusetts.
The supreme court held that, as cases of this character are within
the concurrent jurisdiction of the state and federal courts, they
are governed, as to the place of hringing suit, by the provisions
of the first section of the acts of 1887-1888, and that the ruling
in the Hohorst Case was not applicable, because the cases differed
in two essential particulars, the second one being that the Hohorst
Case "was a suit for infringement of a patent right, exclusive ju-
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risdiction of which had been granted to the circuit courts of rt>e
United States by section 629, cl. 9, and section 711, cL 5, of the.
Revised Statutes, re-enacting earlier acts of congress, and was
therefore not affected by general provisions regulating the jurisdic-
tion of the courts of the United States, concurrent with that of the
several states." It will be remembered that the Hohorst Oase was
also an original proceeding before the supreme court for a writ of
mandamus to compel the circuit court of the Southern district of New
York to take jurisdiction over a suit for an infringement of a patent,
against the Hamburg-American Packet Oompany, a corporation
created under the laws of the kingdom of Hanover. The circuit
court had refused to take jurisdiction over the case, on the ground
that the provision of the acts of 1887-1888 were applicable there-
to. The supreme court held this to be error, and that the provi-
sions of the acts of 1887-1888 were not applicable for two essen-
tial reasons: First, that a foreign corporation cannot be an in-
habitant of any judicial district of the United States, and there-
fore that clause of these acts could not apply; and, second, because
the courts of the United States have exclusive jurisdiction over
patent suits. It is clear that the supreme court held that either
one of these two grounds was sufficient to except the case from
the operation of the acts of 1887-1888; and thus it appears that
the supreme court holds that the limitations as to the place of
bringing suit, found in section 1 of the acts of 1887-1888, do not
apply to cases for the infringement of patents, for the reason that
the jurisdiction over such suits is not derived from the provisions
of the acts of 1887-1888, but is created by other earlier and spe-
cial acts, and, as the jurisdiction thus created is exclusive in the
federal courts, it is nGt affected by the provisions of section 1 of
the acts of 1887-1888, which deals with cases wherein there is con-
current jurisdictiGn with the state courts. In the Hohorst Oase
the supreme court granted the writ of mandamus requiring the cir-
euit court to take jurisdiction of a case wherein the defendant was
not a citizen, resident, or inhabitant of the district, upon the ground
that, as the suit was for the infringement of a patent, the circuit
court would have jurisdiction, provided the defendant was fGund
within the district at the time of the service of process, so that
proper service of the writ could be had. It seems therefore im-
possible to escape the conclusion that the supreme court holds that,
where exclusive jurisdiction is created and conferred upon the
courts of the United States by special acts passed prior to the en-
actment of the acts of 1887-1888, the jurisdiction thus conferred is
not affected by the provisions of these acts, which are in terms
confined to cases wherein the jurisdiction is concurrent with that
of the state courts.
In the case at bar the right of action is created by a special act,

to wit, the interstate commerce act, passed before the adoption of
the judiciary act of 1887. The jurisdiction provided for in section
9 of the act is exclusive in the federal conrts, and therefore the
jnrisdiction created and conferred by sections 8 and 9 of that act
with regard to subject-matter and to the place of bringing suit
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is not affected by the provisions of the subsequent acts of 1887
and 1888. From this conclusion I can see no escape, if I have cor-
rectly interpreted the ruling of the supreme court in the Rohorst
Case. That case holds that, as suits for the infringement of pat-
ents are exclusively within the jurisdiction of the federal courts,
the provisions of section 1 of the acts of 1887-1888 do not affect
the same, and that, as these suits could be maintained before the
adoption of those acts in anv district wherein the defendant could
be found and properly served, the same jurisdiction now exists, be-
cause section 1 of those acts affects only cases of concurrent fed-
eral and state jurisdiction. If it be true that the right to sue for
damages for overcharges, made in violation of the provisions of the
interstate commerce act, is created by section 8 of that act, and
exists wholly independent of the provisions of the judiciary act of
1887-1888; if it be true that the right of action created by section
9 of the interstate commerce act is exclusive in the federal court;
if it be true that, if the judiciary acts of 1887-1888 had not been
enacted, this court would have jurisdiction over this case under
the provisions of the interstate commerce act; and if it be true
that the supreme court has declared the law to be that the provi-
sions of section 1 of the judiciary acts of 1887-1888 are confined to
cases of concurrent state and federal jurisdiction, and do not af-
fect an existing exclusive jurisdiction in the federal courts, cre-
ated by other acts touching special subjects,-it must then be that
the jurisdiction created and conferred by the interstate commerce
act over cases of the character of that now before the court is not
affected by the acts of 1887-1888. And as it is clear that, if
those acts are not applicable, then this court is competent to take
jurisdiction over a defendant found within the district, and prop-
erly served within the same, it, of necessity, follows that the juris-
diction of this court over the subject-matter of the controversy
and over the defendant corporation is competent and complete, it
not being denied that, when service of process was had, the defend-
ant company was found within the district, and was duly served.

CHICAGO. B. & Q. R. CO. v. UXION PAC. RY. CO.

(CirCUit Court, D. Xebraska. .Tune 17, 18D6.)

SPECIFIC OF COKTIlACT.
'l'he C. and the U. railway companies entered into a written contract,

whereby, in order to avoid unnece"sary expense ot construction, and to
facilitate connections. each agreed to lease to the other certain portions
of its line or to make a trackage arrang-ement for the use of such portions
of the lines. It was provided that neither party should be obliged to
take a lease or trackage contract, but either should be entitled to do so
on demand; that such leases or contracts should be for mm years, tel"
minable after 10 years on notice; that the rent should be a proportion of
the interest, at 6 per cent., on the value of the road used, based on wheel·
age, and that the leases should provide for giving the lessees equal rights
of use in the road. 'I'he C. Co. afterwards filed a bill against the U. Co.
and receivers of its property, who had been appointed in another suit,
and asked specific performance of this contract in respect to one of the


