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of such amounts. Without a lien upon the property of the High-
land Avenue & Bell Railroad Compauny, the Columbian Equipment
Company, as a creditor whose demand is not liquidated, if a cred-
itor at all,—all questions of alleged fraud eliminated,—has no
standing in a court of equity. In this respect, it is immaterial
whether the Highland Avenue & Belt Railroad Company is solvent
or insolvent, or whether its properties ought, in the interest of the
complainant or the publie, to be preserved as an entirety. It is
equally immaterial whether the complainant is solvent, and was
able to comply with the terms granted in the option. The sub-
stance of the case, as now presented, is that the Columbian Equip-
ment Company bought, for a price, an option to buy at a stipulated
price, within a certain time, the property of the Highland Avenue
& Belt Railroad Company. There was no fraud or mistake war-
ranting relief. The equipment company did not avail itself of
the option, and did not within the stipulated time, nor since, pay or
tender the price. On this case, equity can give no relief. The
motion to discharge receiver and dissolve injunction should be
granted.

BADGEROW et al. v. MANHATTAN TRUST CO. et al,
(Circuit Court, S. D. New York. June 29, 1896.)

BEQUITABLE ASSIGNMENT—LIEN.
An agreement entitling the holder, thereof to receive a certain number
of bonds of a railway company at a future date, by the terms of which

agreement no particular bonds are to be transferred to such holder or
placed under his control until said date, and by which the other party to
the agreement is permitted to deliver any bonds of the railway company
purchased in the market or otherwise, or to discharge all obligations by
a payment in cash, does not effect an equitable assignment of the bonds
or give an equitable lien thereon to the holder of such agreement.

This was a suit by Gordon R. Badgerow and others against the
Manhattan Trust Company, Amos T. French, individually and as
executor of Francis O. French, deceased, and the Wyoming Improve-
ment Company, to establish a lien upon certain bonds. For a full
statement of the facts involved, see the report of the decision over-
ruling a demurrer to the bill in 64 Fed. 931.

Chas. E. Patterson and Oliver P. Buel, for complainants.
John L. Cadwalader, for defendant Manhattan Trust Co.
De Lancey Nicoll, for defendants French and Wyoming Imp. Co.

COXE, District Judge. It is conceded on all hands that the
proposition at issue was correctly stated upon the decision of the
demurrer, namely, in order to recover the complainants must aver
and prove an equitable lien upon the bonds of the Nebraska Com-
pany. 64 Fed. 931. The facts alleged in the bill fully appear in
the reported case. These need not be restated. Very little ma-
terial to the issue has since been added. The bill contains this
averment: )

“{12) When your orators contributed to the construction fund as aforesaid,
it was understood by and between them and the improvement company and
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the Manhattan Trust Company, to the knowledge of Francis O. French and
Amos T. French, that the bonds of the Nebraska & Western Railway Company,
when issued, on account of said section of railway from Covington to O’Neill,
and the stock of the improvement company when issued, should, to the
amounts specified in the subscription receipts and trust certificates herein-
before mentioned, be set apart and reserved for delivery to your orators at
the time specified in said receipts and certificates respectively.”

The bill was sustained upon the theory that under this allega-
tion, though, perhaps, inartistic in form, the complainants might
be able to adduce proof of an agreement that they were to have
a lien upon the bonds of the Nebraska Company. The court never
for a moment believed that they could succeed without such proof.
It now appears that the failure of the pleader to allege an agree-
ment was due not to oversight or inadvertence, but to the fact that
he could not do so truthfully. The proof does not even sustain
the inadequate averment. Not only was there no contract, but
there was no common ‘“understanding’” that an equitable lien was
to be created.

No witnesses were called by the defendants. The complain-
ants’ witnesses substantially agree in saying that the intention was
to build the road section by section, “to build one section and to
procure bonds on it by placing those and procuring funds to go
on with the next section.” Though using different language the
complainants agree in saying that it was their understanding that
the road was to be bonded and the bonds used in its further con-
struction. No one of them testifies to any agreement or under-
standing modifying or adding to the stipulations of the written
agreements. Their testimony, in short, is in full accord with the
contention of the defendants and in direct oppogition to the theory
of the bill. Indeed, the court understands that the complainants
do not pretend that the oral proof adds anything to the written
stipulations.

Counsel concede that the subscription agreement and receipts
“express the contract of the parties.” The question, then, is to
be determined upon these papers alone. Do they establish an eq-
uitable lien? 1In order to create such a lien the intent to trans-
fer the bonds must have been clear and explicit. The improve-
ment company must have divested itself of all control over them
and all power to pledge or sell them and pay the debt of the com-
plainants in cash. If the complainants’ interest in the bonds
was contingent or revocable there can be no lien. The bonds
must have been s0 set aside and dedicated to complainants’ use
that the court at all times would have restrained their transfer or
disposition by the improvement company until the lien was satis-
fied. Christmas v. Russell, 14 Wall. 63; Wright v. Ellison, 1
Wall. 16.

The bill alleges that shortly after the 1st of February, 1890,
an agreement was effected between the improvement company
and the trust company by which all the bonds issued or agreed
to be issued to the improvement company were hypothecated with
the trust company to secure loans to the improvement company
in the sum of $1,000,000; that subsequently all the bonds were
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hypothecated to secure a further loan of $600,000. The wisdom
and justice of these transactions are not in question. The simple
inquiry is, were the bonds of the Covington-O’Neill section in Feb-
ruary, 1890, so impressed with a lien in favor of the complainants
that the transfer to the trust company was, for that reason, ille-
gal and in derogation of complainants’ rights? After a careful
examination of the law and the facts the court is constrained to
return a negative answer. It will be noted that the certificate
upon which complainants rely did not entitle them to receive the
bonds until May, 1891. The bonds they were to receive were not
specifically designated. They were to be bonds of the Nebraska
Railway Company. That was all. It cannot be doubted that
bonds issued upon any section of that railway purchased in the
open market May 1, 1891, could have been delivered under the sub-
scription receipt. There is no pretense that the bonds were ever
transferred to complainants, or were under their control for an
instant. Moreover, up to and including May 1, 1891, the im-
provement company was at liberty to discharge all obligation to
the complainants and cancel their receipts on paying 95 per cent.
and accrued interest. How can there be an equitable assignment
in such circumstances? How can the complainants maintain that
the bonds were set apart and sequestered for their especial use
when the very instrument upon which they found their contention
expressly provides that the bonds are to be delivered only in the
event that the improvement company prefers to do this rather than
to pay the debt in cash? In other words, by paying cash the
improvement company could obliterate the agreement of which
it is sought to predicate the lien. The venture was probably ill
advised and certainly was unfortunate as to time, meeting as it
did the advance eddies of the fierce financial hurricane which
swept so many enterprises to ruin. Everyone connected with it
lost money, and it is difficult to see why the complainants should
not bear their share of the loss. The court is convinced that
there was never any agreement or even an understanding that
the complainants were to have a special privilege enabling them
alone to escape in case disaster overtook the enterprise. Subject
to the reasonable modifications contained in the letter of April 8th
the agreement was alike as to all the subscribers. They all stood
upon the same plane and were to bear together the losses and
share the gains of their common venture. The enterprise was
projected and carried out upon the familiar plan generally adopted
in such cases. Had it succeeded there would have been no com-
plaint. Having failed the ingenious efforts of the complainants
to save something from the general ruin is but a repetition of the
history of such disasters.

As the proof wholly fails to establish the existence of an <qy-
uitable lien it follows that the bill must be dismissed.
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In re HIRSCH.
(Circuit Court, D. Connecticut. July 1, 1896.)

EvipErcE—PRroDUCTION OF DocuMENTS—INTERNAL REVENUE COLLECTOR.

An internal revenue collector is not justified in refusing to produce, in
obedience to a subpena duces tecum issued by a state court, the appli-
cation or return made by a person who desires to pay the tax imposed by
the statutes of the United States upon persons engaging in the retail
liquor business either by the nature of such documents or by alleged in-
structions from the commissioner of internal revenue not to produce
such papers for use in evidence in the state courts.

Chas. W. Comstock, U. 8. Dist. Atty., for petitioner.
John L. Hunter, contra.

SHIPMAN, Circuit Judge. The petitioner, Heyman J. Hirsch,
filed, on May 14, 1896, in the circuit court of the United States for
the district of Connecticut, a petition, addressed to one of the
judges of the circuit court, for a writ of habeas corpus to the sheriff
of the county of Windham, in the state of Connecticut. The peti-
tion was signed by the petitioner, and was verified by his oath.
A writ of habeas corpus was issued accordingly, the sheriff brought
the petitioner into court, and he was admitted to bail. The sheriff
thereafter made his return to the writ, stating, as the cause of the
petitioner’s detention and imprisonment, that he was committed
to the Windham county jail by virtue of a mittimus, dated May
13, 1896, a copy of which was annexed to the return, and issued by
authority of the superior court of the state of Connecticut, in and
for the county of Windham, and then in session.

Testimony having been offered in support both of the petition and
of the sheriff’s return, the following facts were ascertained: On
May 11, 1896, a criminal information was pending and on the eve
of trial in the superior court of the state of Connecticut for the
county of Windham, against Stephen H. Cole, of Putnam, in said
county, for keeping intoxicating liquors on a named day, with intent
to sell the same unlawfully, in said Putnam, and without a license
therefor; the sale of intoxicating liquors not being lawful or per-
mitted in said town, at said time, by the statutes of the state of
Connecticut, On said day a subpceena duces tecum was issued by
the proper authority who was duly empowered to issue the same,
directed to H. J. Hirsch, deputy United States internal revenue
collector, residing in Norwich, in the county of New London, and
commanding him to appear before said superior court on May 12th,
to testify his knowledge in said criminal cause, and to bring with
him any and all papers, applications, or books in his possession
showing that said Cole had paid a tax to the United States, or
received a license from the United States for the sale in Putnam
of spirituous or intoxicating liquor for the years 1895 and 189¢,
or any portion of said years. In accordance with the usages of
the internal revenue department, a retail liquor dealer who desires
to pay the special tax imposed by the statutes of the United States
upon a person in that business makes a written return to the



