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“The process against either a domestic or foreign corporation may be served
on the president, presiding officer, chairman of the board of trustees, or other
chief officer, or if its chief officer is not found in the county, then upon its
cashlier, treasurer, director, secretary, clerk, general or special agent.”

In Construction Co. v. Fitzgerald, 137 U. 8. 98, 106, 11 Sup. Ct. 36,
it is said:

“Where a foreign corporation is not doing business in a state, and the
president or any officer is not there transacting business for the corporation
and representing it in the state, it cannot be said that the corporation is
within the state, so that service can be made upon it.”

In this case the defendant has no office in this state, nor has it
any officer or agent transacting business for it, and representing it,
within the state. Neither of the persons upon whom the process
was served was either an officer or a general or special agent of the
United Press. at or before the time of such service. The only au-
thority possessed by Fisher was to gather and transmit such news
items as he might deem important, and, in doing this, he was not
the agent of the defendant. No contract existed creating the rela-
tion of principal and agent, binding him, on the one side, to furnish,
and the defendant, on the other, to receive, news items. . Whether
he sent any news items or not was a matter of choice, and not of
mutual obligation. N. K. Fairbank & Co. v. Cincinnati, N. O. & T.
P. Ry. Co., 9 U. S. App. 212, 4 C. C. A. 403, 54 Fed. 420.

It follows that the return fails to show such service as gives the
court jurisdiction, and it must therefore be set aside. Leave is
granted to the plaintiff to take such further action as it may be ad-
vised.

COLUMBIAN EQUIPMENT CO. v. HIGHLAND AVE. & B. R. CO.
-(Circuit Court, N. D. Alabama. June 20, 1896.)

EQUITY—JURISDICTION—SPECIFIC PERFORMANCE.

The H. R. R. Co. entered into a contract with the E. Co. by which the
street railroad of the former was leased to the latter for 18 months at a
nominal rent, and it was agreed that the E. Co. should have the right and
option at any time during the lease to purchase the railroad for $350,000,
for which option the H. Co. was to pay $35,000,—8§20,000 at once, and $15,-
000 in six weeks; that the E. Co. should have immediate possession, and
should spend certain sums in betterments; that the railroad company
should execute good and sufficient deeds of the property, and deposit them
in escrow, to be delivered on payment of the purchase money; that if the
option were exercised the $35,000., and any sums advanced for the rail-
road company, should be credited on the price, but if it were not exercised
during the term of the lease it should be wholly terminated, the $35,000
should be forfeited, and the deeds should be returned to the railiroad
company.: The E. Co. afterwards filed a bill against the railroad com-
pany, alleging that it had taken possession of the road, and spent $27,000
in betterments; that various misrepresentations had been made by the
railroad company as to its title, ete.; that it had not deposited any deed
of the property until near the expiration of the lease; and that it was
insolvent,—and thereupon prayed that the contract might be rescinded,
and the E. Co. declared entitled to a lien on the property for the better-
ments; that a receiver might be appointed, and the property sold, and
the assets of the railroad company marshaled among its creditors. 'There
was no allegation that the E. Co. had been deceived by the alleged mis-
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representations, and an amended bill subsequently admitted that the E.
Co. had been acquainted with all the facts, and eliminated the cnarge of
fraud. Neither was there any allegation that the E. Co. had availed it-
self of the option, or attempted to do so. Held, that the K. Co. could not
put itself in the position of a vendee seeking specifiec performance of the
contract, as one of sale; that it had no lien on the property, either as a
vendee, or as a lessee in possession, and no claim to equitable relief; and
that the bill must be dismissed.

On Motion to Dissolve Injunction and Discharge Receiver,

Alex. T. Loudon and Geo. F. Moore, for the motion.
John F. Martin and Wm. Grant, contra.

PARDEE, Circuit Judge. The Columbian Equipment Company,
a West Virginia corporation, filed its bill against the Highland Ave-
nue & Belt Railroad Company, an Alabama corporation, and therein
alleged that on or before the 31st day of December, 1894, the defend-
ant was engaged in operating a belt railroad and dummy line in and
through the city of Birmingham, Ala., in the county of Jefferson,
and ou said date entered into an agreement in writing with the com-
plainant for the sale of all of the properties, which agreement is in
the words and figures as follows, to wit:

“State of Alabama, Jefferson County.

“An agreement entered into this the 31st day of December, 1894, by and be-
tween the Highland Avenue & Belt Railroad Company, a corporation created
and organized under the laws of Alabama, hereinafter termed the ‘Railroad
Company,’ party of the first part, and the Columbian Equipment Company,
a corporation created and organized under the Laws of West Virginia, here-
inafter designated the ‘Equipment Company, party of the second part.
Whereas, the parties of the first part have entered into a preliminary agree-
ment in respect to the matters herein provided and contracted for, as appears
by the records and proceedings of the said two corporations; and whereas,
by a resolution of the hoard of directors held on the 30th day of November,
1894, the terms of this contract were agreed upon, and Henry M. Caldwell
was authorized, on behalf of the railroad company, to execute the same;
and whereas, the said parties hereto are each, respectively, expressly au-
thorized by their respective charters to entev into this contract: Now, this
agreement witnesseth: (1) The railroad company does hereby lease and let
to the equipment company all of its railroad, with all of the rolling stock,
engines, tools, machines, equipments, supplies, and materials of all kinds,
now used, or to be used, in connection therewith, and also all real estate,
personal property, franchises, rights of way, and privileges, for the period of
eighteen (18) calendar months from the first day of December, 1894, at and
for the rental of five ($5) dollars per annum, and the proportionate part of
said sum for any less time than one year; the said rental to be payable on
the termination of said lease. (2) The railroad company covenants and agrees
that it will procure, at its own cost and expense, for the benefit of said equip-
ment company, within two (2) months from the first day of December, 1894,
the right of way necessary for a railroad track to connect the tine of the
Birmingham & Gate City Street Railroad with the track of the Highland
Avenue & Belt Railroad, at or near the gin factory on Tenth avenue. (3) Said
railroad company further agrees that said equipmment company shall have the
right and option at any time during the continuance of said lease to purchase
all the said railroad, real estate, property, franchises, privileges, and rights
of way of said railroad company for the sum of three hundred and fifty thou-
sand ($350,000.00) dollars, upon the following conditions and terms: For said
option and privilege the said equipment company shall pay to the said raii-
road company the sum of thirty-five thousand dollars ($35,000.00), as follows:
Twenty thousand ($20,000.00) dollars on or before the first day of January,



922 74 FEDERAL REPORTER.

1895, at which time the railroad company will deliver the possession of all
of said railroad, real estate, property, franchises, privileges, and rights of
way to said equipment company, and fifteen thousand ($15,000.00) dollars
on or before the fifteenth day of February, 1895. In the event of a failure to
pay said fifteen thousand ($15,000.00) dodlars by the fifteenth day of February,
1895, said privilege and option shall on that day cease and determine, and the
twenty thousand ($20,000.00) dollars previously paid shall be thereby for-
feited, and the possession of the property shall be forthwith restored to the
railroad company. In case the said equipment company shall exercise its
right and option to make said purchase within the time above specified, to
wit, during the continuance of this lease, said sum of thirty-five thousand
($35,000.00) dollars so paid as aforesaid shall be considered and treated as a
part of the purchase price, and the residue, to wit, three hundred and fifteen
thousand ($315,000.00) dollars, shall be paid, with interest at the rate of
five (3) per centum per annum from the first day of January, 1895, to the time
of payment. (4) The said railroad company hereby agrees to have pre-
pared and duly executed to said equipment company within thirty (30) days
after the payment of said sum of fifteen thousand ($15,000.00) dollars, as
herein above provided, good and sufficient deed or deeds of conveyance and
transfer of all of said railroad, real estate, property, franchises, and right
of way, and to deposit said deed or deeds and transfers with the Central
Trust Company of the City of New York, in escrow, to be delivered to said
equipment company whenever, within the period of said option, to wit, on
or before the 1st day of June, 1896, said sum of three hundred and fifteen
thousand ($315,000.00) dollars, with the interest thereon at five per centum
per annum from the first day of January, 18935, shall have been deposited in
said Central Trust Company to the credit and subject to the check of the
railroad company, less any amounts which the equipment company may in
the meantime have seen fit to pay or to advance to said railroad company.
Said railroad company further covenants and agrees that it will make said
conveyance and transfer of said railroad, real estate, property, franchises,
and right of way, free and unincumbered of all liability, and will pay off and
discharge all liens, taxes, or judgments which now exist, or which may here-
after be obtained, upon the liabilities of the railroad existing on the first day
of December, 1894. (5) Said railroad company agrees that it will apply a
portion of said thirty-five thousand ($35,000.00) dollars to the satisfaction, in
part, of the judgments now existing as a lien on said property. It further
agrees that it will protect the said equipment company, in the operation ot
said property, from the judgments already recovered against it, or which may
hereafter be recovered, on liabilities existing as aforesaid, so that the same
shall not interfere with the operation of said property by the said equipment
company. (6) In the event the said equipment company fails, within the
period of said option and privilege, to wit, on or before the first day of June,
1896, to pay sald sum of three hundred and fifteen thousand ($315,000.00)
dollars, with interest, as aforesaid, less such sum to which it may be entitled
as credits thereon, if any, said option and privilege to purchase shall there-
upon and thereby, and without further notice, absolutely cease and deter-
mine, and the said equipment company will restore to said railroad company
the possession of the said railroad, real estate, property, franchises, and right
of way, free and discharged of any lien, interest, claim, or demand done or
suffered by said equipment company, except the taxes for the year 1895; and
the said Central Trust Company shall in that event return to the said railroad
company the deeds, conveyances, transfers, and agreements which may be
deposited in eserow with it, without the payment of any commission or other
charge whatsoever upon the same. (7) Said equipment company covenants
and agrees on its part that it will pay said sum of thirty-five thousand ($35,-
000.00) dollars as herein provided; that during the term of said lease, and
within six (6) months from the first day of January, 1895, it will make, or
cause to be made, improvements and betterments on the property and equip-
ments of said railroad company, at an expenditure of not less than ten thou-
sand ($10,000.00) dollars. The said equipment company also agrees that it
will pay the taxes on said property for the current year, and the amount so
paid for taxes, with interest at five (5) per centum per annum, shall be re-
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garded and treated as a credit on said sum of three hundred and fifteen thou-
sand ($515,000.00) dollars, to be paid in the event it shall exercise the option
herein provided. And the said equipment company further agrees that it will
advance and pay such additional sum as may be necessary to pay said judg-
ments recovered and to be recovered as aforesaid, in the event the said rail-
road company cannot postpone the payment of the same until after the time
when the said equipment company shall exercise its said option; said agree-
ment being subject to the agreement on the part of the rallroad company to
protect the said equipment company against interference in the operation
of said property by said judgments. In witness whereof, the Highland Ave-
nue and Belt Railroad Company authorizes this contract to be executed by
Henry M. Caldwell, one of its directors, and its corporate seal to be hereto
attached, this the day and date first above written. KExecuted in duplicate.
“Highland Av. & Belt R. R. Co.,
“ISeal.] Per H. M, Caldwell, Director with Full Power to Act.

“The Columbian Equipment Company hereby accepts the foregoing lease
and contract, and in witness thereof has caused the same to be executed by
its president and secretary, and its corporate seal to be hereto affixed, in
duplicate, the day and date as aforesaid.

“The Columbian Equipment Co.
“Wayland Trask, President.
“[Seal.] - Clarence E. Stump, Secretary.”

The bill then proceeds, among other things, fo allege that the
complainant took possession of the belt railroad and dummy line,
and other properties of the defendant, holding and operating them
continuously until the present time; that the complainant under
the aforesaid agreement has paid the sum of $35,000 in cash, and
in addition thereto has expended on improvements and better-
ments a large sum, to the amount of $27,108.56; and that the de-
fendant did not until the first week in May, 1896, deposit with
the Central Trust Company of the City of New York an instru-
ment in writing, in escrow, purporting to be a deed of conveyance
and transfer, a copy of which instrument is attached and made part
of the bill. The bill then sets out that, prior to the execution of
the agreement, various and sundry specific representations were
made by the defendant to the complainant as to the extent and
title of the property of the defendant, and then charges that to
several parts of the property, right of way, etc., the defendant had
no title, or not full title; all this being charged at length and in
detail, but not necessary, for the purposes of this case, to recite.
1t is to be noticed, however, that the bill nowhere charges that
the complainant acted upon, or was deceived by, any of the rep-
regentations of the defendants, nor that the complainant accepted
or availed itself of its option to purchase the properties of the
Belt Railroad within the time prescribed in the agreement or since.
The bill charges the insolvency of the Highland Belt Railroad Com-
pany; the necessity of keeping the property as a whole, to pre-
serve the same, and to ward off executions, etc. The bill prays for
a decree adjudging that the contract be rescinded, canceled, de-
clared of no effect, null and void; that an equitable lien be declared
upon all the property of the defendant, in favor of the complain-
ant, for the amounts expended by complainant under and in pur-
sutince of the agreement, and for such damages as may seem just
and proper; that all the properties of the defendant be sold to sat-
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isfy complainant’s demands, the proceeds be applied to the pay-
ment of costs and expenses, and demands of such person or parties
as may, by decree of the court, be entitled to priority over the
-payment of orator’s claim; for the marshahng and distribution of
‘assets; for the appomtment of a receiver; and for an injunction.
The bill and exhibits were presented ex parte to one of the judges
of the court, who, on the showing made, issued the injunction and
appointed a receiver as prayed for. Subsequent to these proceed-
ings, the case having been referred to the undersigned at the re-
quest of the judge making the original order, and the case having
been set for hearing on a motion to dissolve the injunction and dis-
charge the receiver, the complainant presented an amended bill,
which, although more in detail as to the facts in the case, does not
materially alter the case made by the original bill, but does show
that prior to entering into the contract, which is one of lease, aad
for an option to purchase, the Columbian Equipment Company,
by its agents, investigated the whole matter of the title and prop-
erties and rlghts therein of the Highlund Avenue & Belt Railroad
Company, and in the light of the reprtsentatlons by the last-men-
tioned company, and with the aid of counsel, ascertained for itself
nearly if not all the facts complained of in the bill. On the hear-
ing the defendant has presented a sworn answer, and submitted
affidavits which show with great certainty that the representations
complained of in the bill were all investigated by the Columbian
Equipment Company and its agents with the aid of counsel, and
the true facts ascertained as to the right, title, and interest of the
defendant company in and to the property described in the agree-
ment, before the payment of the $15,000, the second installment
provided for in the contract, if not before the contract was en-
tered into. Counsel for the complainant admitted on the hearing that
on the showing made, so far as the representations tending to de-
ceive the Columbian Equipment Company as to the specific prop-
erty sold, and the rights of the Belt Railroad therein, are con-
cerned, no case is made for relief on account of fraud; but they
contend that the suit iz one for the specific performance of the
contract, and that, under all the facts shown in the bill, the court
has equitable jurisdiction, and the injunction was properly issued
and the receiver properly appointed. Under the contract set forth
in the bill, the complainant became the lessee of, with an option
to purchase for a stipulated price within a definite time all the
property of the Highland Avenue & Belt Railroad Company. As
the complainant never-availed itself of the right to purchase at
the price named and within the time specified, it is impossible
that the complainant can put itself in the position of a vendee
seeking the specific performance of the contract as one of sale, par-
ticularly when the relief that is asked at the hands of the court is
not the performance of the contract, but the rescission and an-
nulment of the same. In fact, the contract in question has been
performed. As the complainant is not a vendee of the property,
it has no lien as vendee, for any amounts paid for the option; and,
as a lessee in possession, it certainly has no lien for the paym-wt
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of such amounts. Without a lien upon the property of the High-
land Avenue & Bell Railroad Compauny, the Columbian Equipment
Company, as a creditor whose demand is not liquidated, if a cred-
itor at all,—all questions of alleged fraud eliminated,—has no
standing in a court of equity. In this respect, it is immaterial
whether the Highland Avenue & Belt Railroad Company is solvent
or insolvent, or whether its properties ought, in the interest of the
complainant or the publie, to be preserved as an entirety. It is
equally immaterial whether the complainant is solvent, and was
able to comply with the terms granted in the option. The sub-
stance of the case, as now presented, is that the Columbian Equip-
ment Company bought, for a price, an option to buy at a stipulated
price, within a certain time, the property of the Highland Avenue
& Belt Railroad Company. There was no fraud or mistake war-
ranting relief. The equipment company did not avail itself of
the option, and did not within the stipulated time, nor since, pay or
tender the price. On this case, equity can give no relief. The
motion to discharge receiver and dissolve injunction should be
granted.

BADGEROW et al. v. MANHATTAN TRUST CO. et al,
(Circuit Court, S. D. New York. June 29, 1896.)

BEQUITABLE ASSIGNMENT—LIEN.
An agreement entitling the holder, thereof to receive a certain number
of bonds of a railway company at a future date, by the terms of which

agreement no particular bonds are to be transferred to such holder or
placed under his control until said date, and by which the other party to
the agreement is permitted to deliver any bonds of the railway company
purchased in the market or otherwise, or to discharge all obligations by
a payment in cash, does not effect an equitable assignment of the bonds
or give an equitable lien thereon to the holder of such agreement.

This was a suit by Gordon R. Badgerow and others against the
Manhattan Trust Company, Amos T. French, individually and as
executor of Francis O. French, deceased, and the Wyoming Improve-
ment Company, to establish a lien upon certain bonds. For a full
statement of the facts involved, see the report of the decision over-
ruling a demurrer to the bill in 64 Fed. 931.

Chas. E. Patterson and Oliver P. Buel, for complainants.
John L. Cadwalader, for defendant Manhattan Trust Co.
De Lancey Nicoll, for defendants French and Wyoming Imp. Co.

COXE, District Judge. It is conceded on all hands that the
proposition at issue was correctly stated upon the decision of the
demurrer, namely, in order to recover the complainants must aver
and prove an equitable lien upon the bonds of the Nebraska Com-
pany. 64 Fed. 931. The facts alleged in the bill fully appear in
the reported case. These need not be restated. Very little ma-
terial to the issue has since been added. The bill contains this
averment: )

“{12) When your orators contributed to the construction fund as aforesaid,
it was understood by and between them and the improvement company and



