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or rejection of evidence or on exceptions to the pleadings. City
of Key West v. Baer, 13 C. C. A. 572, 66 Fed. 440, and cases therein
cited., The judgment of the circuit court is affirmed.

EVANSVILLE COURIER CO. v. UNITED PRESS.
(Circuit Court, D. Indiana. July 2, 1896.)
No. 9,315.

SERVICES OF PROCESS —CORPORATIONS—AGENTS—INDIANA STATUTE.

A New York corporation, engaged in the collection and distribution of
news, and which has no officers or place of business in Indiana, cannot be
subjected to the jurisdiction of a court within the latter state by service
of process either upon a person who occasionally forwards news to it,
at so much a word, having no other connection with the corporation,
or upon the general manager in Indiana of a telegraph company, from
which the corporation rents wires for the transmission of news; neither
of such persons being a general or special agent of the corporation, within
the Indiana statute (1 Burns’ Rev. St. 1894, § 318; Rev. St. 1881, § 316).

Baker & Daniels and Frank B. Burke, for complainant,
Chambers, Pickens & Moores, for defendant.

BAKER, District Judge. This suit was brought by the Evans-
vills Courier Company, a corporation organized under the laws of
the state of Indiana, and a citizen thereof, against the United Press,
- a corporation organized under the laws of the state of New York,
and a citizen thereof, to enjoin the defendant from withholding
performance of a contract entered into for the transmission of daily
telegraphic news reports by the defendant to the plaintiff. The
subpceena in chancery was returned by the marshal served as fol-
lows:

“T received this writ at Indianapolis, in said district, at 5:30 o’clock p. m.,
February 4, 1896, and served the same as follows: By reading to and in the
hearing of, and by delivering a copy to, John F. Wallick, superintendent of
the Western Union Telegraph, agent of defendant, February 4, 1896, and to
T. G. M. Fisher, agent of the defendant, the United Press, February 35, 1896,
both at Indianapolis; no higher officer of the defendant being found in the
district.”

The defendant entered a special appearance,and filedapleainabate-
ment, alleging, in substance, that neither of the persons upon whom
the process was served was at the time of service, or at any othertime,
an agent of the defendant, and further alleging that the contract
mentioned in the bill of complaint was made and entered into by the
defendant in the city and state of New York, at its principal place
of business in said city, and not in the state of Indiana, nor with any
agent of the defendant in said state, and “that the defendant’s prin-
cipal office is located in the city and state of New York, where it has
had long before this suit was brought, among its other officers, a
president, secretary, and treasurer, a principal office and place of
business and residence.” The evidence, which was taken by a mas-
ter, shows that the defendant was and is a corporation organized
under the laws of the state of New York, having its officers and
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principal place of business in the city of New York. It has no of-
fice in the state of Indiana, and no officer or agent therein. The
only relation which John F. Wallick holds in respect of the defend-
ant grows out of the fact that he is the general manager of the West-
ern Union Telegraph Company in this state, and that the defendant
has leased the use of one or more telegraph wires from the telegraph
company for the transmission of news. Wallick, as manager of the
telegraph company, is charged with the duty of keeping such wires
in repair, and of seeing that the terms of the contract of lease are
mutually performed by the parties thereto. He has no power or
authority to make any contract for the defendant, or to represent it
in any business which the defendant is authorized to transact. Mr.
Fisher is an employé of the Sun Publishing Company of Indianapo-
lis, and his relation to the defendant is that of gathering and send-
ing news items to it. His business is to look out for news items
of general interest in Indianapolis and throughout the state, and, if
he obtains any which he considers of sufficient importance, he would
send it over the United Press wire to Chicago; and, for such news as
he furnished, he received three-sevenths of a cent a word. He re-
ceives no salary or pay except as above stated, and he has no au-
thority to act for the defendant in any other way than to c¢ollect
and transmit such news as he deems to be of sufficient importance
to justify it. Mr. Walter P. Phillips, the secretary and treasurer of
the United Press, testifies that Mr. Fisher is not in the employ of
the defendant in any capacity; that he iy not carried upon its pay
roll, and has no authority to collect money or to do anything what-
ever for the defendant,—and that he does not collect money or do
anything whatsoever as agent for the United Press; that he occa-
sionally furnishes news items to the defendant, for which he is paid
by the item. If he furnishes no news, he gets no pay. He is free
to sell his news to anybody who will buy it, and the defendant has
no exclusive claim upon him or it.

The jurisdiction of the court over the subject-matter is undoubted,
and the suit is properly brought here. The act of March 3, 1887, as
amended by the act of August 13, 1888 (25 Stat. 433, 434), provides
that no civil suit shall be brought in any circuit court of the United
States against any person in any other district than that whereof he
is an inhabitant; “but where the jurisdiction is founded only on the
fact that the actlon is between citizens of different states, suit shall
be brought only in the district of the residence of either the plaintiff
or defendant.” Tt is now settled that when the jurisdiction, as in
this case, is founded solely upon the fact that the parties are citizens
of different states, the suit may be brought in the distriet of which
either party is a citizen. Machine Co. v. Walthers, 134 U. 8. 41, 43,
10 Sup. Ct. 485; Shaw v. Mining Co., 145 U. 8. 444, 12 Sup. Ct. 935;
Pacific Co. v. Denton, 146 U. 8. 202, 13 Sup. Ct. 44; In re Keasbey &
Mattison Co., 160 U. 8. 221, 229, 16 Sup. Ct. 273.

‘Was the service upon the persons named in the return sufficient
to give the court jurisdiction over the defendant?

1 Burns’ Rev. St. Ind. 1894, p. 102, § 318 (Rev. St. 1881, § 316), pro-
vides that.
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“The process against either a domestic or foreign corporation may be served
on the president, presiding officer, chairman of the board of trustees, or other
chief officer, or if its chief officer is not found in the county, then upon its
cashlier, treasurer, director, secretary, clerk, general or special agent.”

In Construction Co. v. Fitzgerald, 137 U. 8. 98, 106, 11 Sup. Ct. 36,
it is said:

“Where a foreign corporation is not doing business in a state, and the
president or any officer is not there transacting business for the corporation
and representing it in the state, it cannot be said that the corporation is
within the state, so that service can be made upon it.”

In this case the defendant has no office in this state, nor has it
any officer or agent transacting business for it, and representing it,
within the state. Neither of the persons upon whom the process
was served was either an officer or a general or special agent of the
United Press. at or before the time of such service. The only au-
thority possessed by Fisher was to gather and transmit such news
items as he might deem important, and, in doing this, he was not
the agent of the defendant. No contract existed creating the rela-
tion of principal and agent, binding him, on the one side, to furnish,
and the defendant, on the other, to receive, news items. . Whether
he sent any news items or not was a matter of choice, and not of
mutual obligation. N. K. Fairbank & Co. v. Cincinnati, N. O. & T.
P. Ry. Co., 9 U. S. App. 212, 4 C. C. A. 403, 54 Fed. 420.

It follows that the return fails to show such service as gives the
court jurisdiction, and it must therefore be set aside. Leave is
granted to the plaintiff to take such further action as it may be ad-
vised.

COLUMBIAN EQUIPMENT CO. v. HIGHLAND AVE. & B. R. CO.
-(Circuit Court, N. D. Alabama. June 20, 1896.)

EQUITY—JURISDICTION—SPECIFIC PERFORMANCE.

The H. R. R. Co. entered into a contract with the E. Co. by which the
street railroad of the former was leased to the latter for 18 months at a
nominal rent, and it was agreed that the E. Co. should have the right and
option at any time during the lease to purchase the railroad for $350,000,
for which option the H. Co. was to pay $35,000,—8§20,000 at once, and $15,-
000 in six weeks; that the E. Co. should have immediate possession, and
should spend certain sums in betterments; that the railroad company
should execute good and sufficient deeds of the property, and deposit them
in escrow, to be delivered on payment of the purchase money; that if the
option were exercised the $35,000., and any sums advanced for the rail-
road company, should be credited on the price, but if it were not exercised
during the term of the lease it should be wholly terminated, the $35,000
should be forfeited, and the deeds should be returned to the railiroad
company.: The E. Co. afterwards filed a bill against the railroad com-
pany, alleging that it had taken possession of the road, and spent $27,000
in betterments; that various misrepresentations had been made by the
railroad company as to its title, ete.; that it had not deposited any deed
of the property until near the expiration of the lease; and that it was
insolvent,—and thereupon prayed that the contract might be rescinded,
and the E. Co. declared entitled to a lien on the property for the better-
ments; that a receiver might be appointed, and the property sold, and
the assets of the railroad company marshaled among its creditors. 'There
was no allegation that the E. Co. had been deceived by the alleged mis-



