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but my improvement differs from these things in the particulars stated, by
which the pad is formed into an elastic case having a stiff inelastic base or
seating, and which gives the advantage of allowing the pad formed by said
case to be re-formed with a proper shape and fullness when worn down.
My improvement is distinguished from all other stair pads in this, that it is
made of an unyielding part, a covering part having a suitable fullness for
forming a case, and a filling of loose elastic material, and that as an elastic
pad its form can be restored after being worn down by merely shaking and
loosening up the case as an entirety 1o restore the elastic function of the loose
confined material. These distinguishing features and their advantages, so
far as I know and can find, are not possible in pads formed of single sheets
of elastic material folded or molded.” The patent has three claims. They
are as follows: “(1) As an improved article of manufacture, a stair pad con-
sisting of a stiff base part, a covering case part secured to the edges thereof,
and a body of elastic material loosely disposed between the base and the cov-
ering part, substantially as described. (2) A stair pad consisting of a stiff
base part of uniform thickness, a covering case part having a suitable full-
ness attached to the edges of the base, and an interposed body of granulated
cork, substantially as described. (3) A stair pad consisting of a base part
of stiff unyielding material of uniform thickness having an edge curved-lip
bend, d, a fabric cover having a fullness sewed to the edges of said base part,
and an interposed body of elastic material, substantially as described.” The
defenses are noninfringement and want of patentable novelty.

Arthur v. Briesen and Harry M. Turk, for complainants.
Robert N. Kenyon, for defendants,

COXE, District Judge (after stating the facts as above). Sperry
did not invent a stair pad. His patent relates only to improve-
ments upon the existing art. He fully recognizes this fact in the
frank statement found at the end of the description. Every feature
of his pad, considered separately, was old, unless limited to the de-
tails of construction described and shown. The stiff base, the
covering case, the elastic material and the curved lip were well
known in this particular art. William Warren was granted a pat-
ent for a stair pad in 1883. In speaking of the then prior art he
says:,

“The stair pads now in use consist of a bag of cloth, which is first sewed
up and afterwards filled with cotton, properly distributed, and finally knotted

or tled in a number of places, to prevent the displacement of the cotton
when the pad is subjected to wear.”

In the same year a patent was granted to Henry W. Mather for
“a felt stair pad made sufficiently rigid or stiff to retain its form,
as shown, and having a lip, ¢, formed on its front edge, to take over
the edge of the step.”

Should it be found that this pad possessed insufficient elasticity,
or should it lose its elasticity by wear, what more natural than to
reinforce it by a layer of cotton? It will hardly be insisted that
one who did this, and covered the whole with “any suitable cloth”
to hold the cotton in place, would be entitled to rank as an in-
ventor. And yet, broadly speaking, this is what Sperry did. Math-
er showed him the stiff base and retaining lip and the old pillow
pad showed him how to produce elasticity., He sewed the latter

.to the former and thus produced the desired effect. It is mani-
fest that a construction of the claims broad enough to cover such a
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combination would invalidate them. If patentability resides in the
claims at all it must be found, therefore, in matters of detail. The
history of the proceedings in the patent office as well as of the
prior art renders it impossible to consider the patent otherwise
than as limited to improvements which can hardly be called essen-
tial. Furthermore, the law is imperative that the language of the
description and claims when clear and unambiguous must be ad-
hered to even though the court be of the opinion that the patentee
has unnecessarily restricted his claims. Having said his inven-
tion is a narrow one the court cannot treat it as a broad one. He
must be held strictly to his own statements. It is his misfortune
if he has made his claims too narrow. The only place to correct
such mistakes is in the patent office. The court is powerless in
such cases. What, then, are the combinations of the first and third
claims? The learned counsel for the complainants discuss the
second claim also, but it is unnecessary to consider it for the rea-
son that the elastic filling of the claim is confined to granulated
cork and there is no pretense that the defendants ever used such a
filling. The complainants’ expert has confined his discussion to
the first and third claims, and the defendants evidently understand
that they are only charged with infringement of these claims as no
allusion to the second claim is made in their brief. The proposi-
tion that the claim can be sustained upon the theory that granu-
lated cork is an equivalent for the other elastic materials mentioned
in the description is untenable for the reason, among others, that
such a construction would make the first and second elaims sub-
stantially identical.

The elements of the first claim are three: First. A stiff base.
Second. A covering case secured to the edges of the base. Third.
A body of elastic material loosely disposed between the base and
the covering. The third claim is for the same combination ex-
cept that it is still further limited to a base part “having an edge
curved-liv bend, d,” and a covering “sewed to the edges of the said
base part.” The complainants contend that these claims should
be construed by omitting or ignoring the limiting words relating
to the covering and the elastic material. 1In other words, that they
cover a pad where the covering is not sewed to the edges of the
base part or secured to the edges in any way, and whose elastic
material consists of sheets or layers of cotton forming one homo-
geneous mass. Is it not plain that unless the express language
of the claim is to be arbitrarily disregarded, that the covering must
be gecured to the edges of the base in some way; if not by sewing
then by some equivalent means? The original first claim did not
contain the words “secured to the edges thereof.” It was only
when these words were added that the claim was allowed. And
yet it is said that the rejected claim and the claim as allowed are
identical. This cannot be. In every case where construction is
permissible the court should be eager to adopt the view most lib-
eral to the patent; but this is too plain a case. To hold that
words, inserted with such formality, mean nothing, is going beyond
any reported authority. Again, it is contended, that the word
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“loogely” has reference to the elastic material in its relation to the
base and covering; if “loose” as to these the requirements of the
claims are answered. If so construed would not the claims cover
a structure where the old pillow pad of the prior art was thrust
into the space between the cover and the base? Would not the
pillow be “loose” as to the other elements of the combination? In-
deed, would not the claims cover a cushion of India rubber or carpet
thus placed loosely in the pocket formed by the cover and the
base? It is plain that in order to maintain patentability it was
necessary to restrict the claims to a much narrower combination.
But the patentee, by repeated use of expressions which confine
the words “loose” and “loosely” to the elastic material per se, has
made the broad construction impossible, With the exception of
cotton, all of the materials mentioned by him are of a “loose, sep-
arate or disintegrated” character. That these adjectives apply to
certain varieties of cotton is also true. When “cotton” is found
in such company is it not clear that disintegrated cotton is intend-
ed?. Noscitur a sociis. But the matter is not left to inference.
The model shows a disintegrated filling, and the history of the pro-
ceedings in the patent office is in direct opposition to the complain-
ants’ contention. It appears, in brief, that in order to get the pat-
ent allowed it was necessary for Sperry to limit himself to the loose
material as these words are interpreted by the defendants, and
that the interpretation contended for by the complainants was re-
jected by the officials.. They expressly declined to issue a patent
broad enough to cover a pad with a filling only loose relatively to
the base and cover. The description abounds in expressions which
seem entirely inconsistent with the complainants’ contention. For
instance, it says of the materials used as fillings: “These are dis-
posed in ‘a loose, separate, or disintegrated condition, so that
when hardened by being trodden down they can be ‘worked’ or sep-
arated again to restore the necessary softness or elasticity to the
pad.” This language cannot be made to quadrate with the com-
plainants’ construction of the claims. Material which is compact
cannot be ‘worked,” material which has not been separated cannot
be separated again.

It is unnecessary to proceed further, as the court is constrained
to hold that the patentee has in the most clear and explicit man-
ner limited himself to a construction which does not include the
defendants’ pads. That he has done so seems plain; it is, therefore,
unnecessary to discuss the proposition whether he should have
been required to do so. We are dealing with what was done, not
with what might have been done.

It is said that the patents referred to should not be considered
because no expert has been called by the defendants to explain them.
$0 far from being condemned this practice should be encouraged.
In causes involving complicated machines or electrical or chemical
combinations the presence of an expert is always helpful and is
often absolutely necessary, especially if he be both learned and
sincere. But in a cause like the present where the structure in
controversy is so simple that a child can hardly fail to compre-



WARNER v. BOYER. 873

hend it the employment of experts not only increases the expenses
of the litigants, but also the labor of the court. For the reason,
then, that the defendants’ pads do not have a loose, separate or
disintegrated filling and do not have a covering case sewed or se-
cured to the edges of the base, it must be held that they do not in-
fringe. The bill is dismissed with costs.

WARNER et al. v. BOYER et al.
(District Court, E. D. Pennsylvania. June 19, 1896))

1. S%IPPING—LIMITATION OF LIABILITY-—SUPPLIES ORDERED BY MANAGING PART

WNER.

Act June 26, 1884, relieving owners of responsibility beyond the pro-
portion which their respective interests bear to the debt or liability in-
volved, applies in favor of part owners who have committed the man-
agement of the vessel to another part owner, in respect to debts for
coal furnished at the instance of the latter and without their previous
knowledge.

2. SAME—INTERPRETATION OF STATUTE.

Act June 26, 1884, is not to be controlled in its interpretation by the
act of 1851 relating to kindred subjects. The language of the two
statutes and the state of facts to which they apply are different, and
each is to be construed according to its terms.

B. SAME—SBALE BY PART OWNER—FOLLOWING PROCEEDS.

‘Where a2 managing part owner sells to a third party his interest in
the vessel shortly before a libel is filed against the owners for a supply
debt, the creditor cannot follow the proceeds of the sale into the hands
of such part owner’s other creditors.

This was a libel in personam by Warner, Shuster & Co. against
Samuel R. Boyer, Daniel C. Boyer, Eugene H. Cathrall, and others,
owners of the tug John Wear, to recover for supplies of coal fur-
nished to the tug.

Theo. M. Etting and Wm. H. Shoemaker, for libelants.
Horace L. Cheyney and John F. Lewis, for respondents.

BUTLER, District Judge. The libelants are Philadelphia coal
dealers. The respondents are the owners of the tug “John Wear,”
a Philadelphia vessel.

The proceedings are brought to recover the sum of $655.21 with
interest, for coal sold and delivered.

Bamuel R. Boyer, one of the respondents, was the managing owner
of the tug and owned a seven-sixteenths interest., The other nine-
sixteenths interests were owned by the other respondents in differ-
ent proportions. As the libelants say, “The single question raised
in the case is whether, under the facts, the libelants are entitled
to a decree against each of the owners, for the entire amount of
their debts, or whether the owners are protected from such a decree
by the act of 26th June, 1884.” The tug was engaged in harbor
towage and was in the habit of going to the libelants’ wharf to ob-
tain coal whenever she needed it. The coal was purchased in small



