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courage abuses, and the exhibiting of unfounded claims. On full
consideration of the whole proof we are of the opinion that the
libel should have been dismissed at the cost of the libelant, and it
is now so ordered that the libelant, the appellee, take nothing, and
that he pay the costs of this court and of the district court.

THE RESCUR.
THE JOHN C. BRADLEY.
LAMBIE v. THE RESCUE and THE JOHXN C. BRADLEY.
(District Court, E. D. Pennsylvania. June 22, 1896.)

1. TowAGE—NEGLIGENCE OF TUws.

‘Where a ship entirely without motive power, while in tow of two tugs
lashed one to each guarter, whose masters had sole charge of the navi-
gation, was run upon a sunken wreck on the edge of the Schuylkill river,
which wreck was known to the masters of the tugs but not to the ship’s
officers, held, that the tugs were at fault, and liable for the damage to the
ship, their only defense of a sudden and irresistible “puff” of wind having
failed on the proofs.

2. Same—Joint LiagiLrty orF Tuas.

Two tugs engaged in towing a ship, under a contract with one having
charge of their services, and under the joint and concurrent command of
their masters, are to be treated as one vessel or party, so as to make them
jointly liable, for negligent navigation resulting in damage to the tow.
The Express, 3 C. C. A. 342, 52 Fed. 890, followed.

This was a libel in rem by one Lambie, master of the ship Windsor
Park, against the tugs Rescue and John C. Bradley, to recover
damages for injuries to the ship from alleged negligent towage.

Curtis Tilton and Henry R. Edmunds, for libelant.
Horace L. Cheney and John F. Lewis, for respondents.

BUTLER, District Judge. The libelant, master of the ship
Windsor Park, engaged of James McCaulley the two tugs named, to
tow the ship from Cathrall’s Wharf, on the Delaware river to the
Atlantic Refining Company’s wharf, on the Schuylkill. The tugs
lashed themselves to the ship the Rescue attaching herself to the
starboard quarter and the Bradley to the port quarter. The mas-
ters of the tugs stationed themselves on the ship and assumed en-
tire management and control of her movements. The ship was
without motive power of her own, and entirely subject to the mo-
tions of the tugs. When nearing their destination, and in a bend
of the river Schuylkill off Point Breeze, the ship was run upon the
wreck of the steamer Maryland, which lay to their right as they
ascended the channel. The wreck was on the sloping bank of the
river extending to the side of the channel where it had been for
several months. The masters of the tugs were familiar with its
existence there, while the officers of the ship had no knowledge on
the subject. The ship was light, and easily managed. In her
gituation between the tugs she was helpless.

The libel charges numerous faults, as cause of the accident. It
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is unnecessary however, to examine each particularly, in view of the
circumstances, and especially of the only substantial defense set
up, to wit, that a sudden and irresistible “puff of wind” drove the
ship upon the wreck, notwithstanding all available means were
used to prevent it. It seems to be entirely clear that if this de-
fenge is not sustained the respondents must be held accountable for
the loss. In the absence of such sudden and irresistible blow there
was nothing in the way of performing the contract of towage suec-
cessfully; and the failure to perform it, in such case, must there-
fore be attributed to fault of the respondents. It consequently re-
sults that the only material question presented is: Do the proofs
sustain this defense? While the direct testimony is conflicting the
circnmstantial evidence as well as the weight of all the proofs com-
bined, is against the respondents, It would be useless to analyze
and discuss the testimony. After a full examination of it I have
reached the conclusion stated. Some wind was encountered
throughout the voyage; it was not at any time, however, serious,
and was little if any greater at the time of grounding than previous-
Iy. If it had been serious enough to create apprehension of danger
previously, the respondents should have anchored, or sought harbor;
the fact that they did not shows that they saw no occasion to ap-
prehend danger. Indeed they admit that the wind was not serious
until the moment when they reached the point opposite the wreck,
when, as they allege, the irresistible “puff’ came. The allegation
is improbable, and the circumstances justify a suspicion that it is
made to cover the consequences of the respondents’ carelessness;
at all events the clear weight of the evidence is, in my judgment,
against it. I have no doubt that if the vessels had been kept
sufficiently westward in the channel, and managed with ordinary
skill, the accident would not have occurred. The testimony from
the Darial, a large vessel which passed up the river immediately in
the rear of the tugs and their tow (which is entirely disinterested)
together with the character of the marks left on the bottom of the
tow by her contact with the wreck, as shown by the photograph
taken, seems to be conclusive on the subject.

The tugs are jointly liable for the fault. They united in a com-
mon undertaking, under a contract with one having control of their
services, if he was not their owner, under the joint and concurrent
command of their masters; and they must therefore be treated as
one vessel, or party; The Express [3 C. C. A. 342] 52 Fed. 890. That
they so understood their relations is shown by their joint suit
against the city of Philadelphia to recover for the loss they may
sustain by reason of their accountability in this action.

A decree may be prepared in favor of the libelant.
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IRVINE CO. v. BOND et al.
(Circuit Court, 8. D. California. May 25, 1896.)
No. 610.

JURIsSDICTION OF FEDERAL COURTS — CITIZENSHIP — CONVEYANCE T0 FOREIGN
COBPORATION TO (GIVE JURISDICTION, .

A citizen of California, claiming to own certain lands and water rights,
procured the organization, entirely at his own expense, of a corporation
under the laws of West Virginia. He owned all the stock, causing one
share each to be issued to his attorney, his wife, and three of his em-
ployés, to qualify them for directors and officers. He then conveyed to
the corporation the said lands and water rights. His purposes were to
operate and develop the property through this corporation, without en-
dangering other property owned by him; to secure through it the right
of eminent domain; and also to enable him to litigate the title to the
property, which was threatened with attack. in the federal courts. Held,
that under these circumstances the court would not be justified in finding
that the conveyance to the corporation was collusive and fictitious, mere-
Iy for the purpose of invoking the federal jurisdiction, and that a plea
based on that ground must be overruled.

This was a suit in equity by the Irvine Company, a corporation
created under the laws of West Virginia, against John 8. Bond and
others, citizens of California, to establish and quiet title to certain
lands and water rights. The cause was heard upon a plea to the
jurisdiction.

Thos. B. Bishop and Lamme & Wilde, for complainant.

‘White & Monroe, William T. Kendrick, and Victor Montgomery,
for defendants.

ROSS, Circuit Judge. This is a suit in equity, brought by the
complainant, alleged to be a corporation organized and existing un-
der the laws of the state of West Virginia, against a large number
of persons alleged to be citizens and residents of the state of Cali-
fornia, to procure a decree establishing and quieting, as against
the adverse claims of the defendants, complainant’s alleged right to
the- waters of a certain stream called “Santiago Creek,” in Orange
county, Cal.,, and an injunction enjoining the defendants from inter-
fering with any of the said waters or the dams, ditches, flumes, etc.,
by which the complainant alleges it diverts the waters for domestic
use, irrigation, and other beneficial purposes; the complainant bas-
ing its alleged rights upon its alleged ownership of the Rancho Lo-
mas de Santiago, situated in said county of Orange, containing about
48,000 acres of land, and of an adjoining tract of 12,000 acres of the
Rancho Santiago de Santa Ana, through which latter tract, it is
alleged, the Santiago creek runs in its natural channel, and riparian
to which, it is averred, are all the lands so alleged to be owned by
complainant. The defendants Lotspeich filed a plea to the juris-
diction of the court, averring, in substance, that the court ought
not to take cognizance of the suit, for the reason that it does not
really and substantially involve a suit or controversy properly with-
in the jurisdiction of this court; that the complainant has been im-
properly and collusively made such for the sole purpose of creating

v.74F.no.8-—54



