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paper for some purposes. ' But it falls short of showing satis-
factorily and beyond fair doubt that he had actually ever waxed
this kind of paper, and far short of so showing that he had ever
made such blanks as these for stencils, or had, by waxing and
shaping, made this kind of paper into form suitable for such sten-
cils; and, if he had actually so waxed this kind of paper for wa-
terproof or airtight purposes that it might have been formed into
blanks for stencils, this new use would be remote from and not
analogous to that, and the discovery of it and adaptation of the
material to it might constitute patentable invention. Potts & Co.
v. Creager, 155 U. 8. 597, 15 Sup. Ct. 194. This case, as now made
up and presented, seems to fall within the principles of the decision
in that. Decree for plaintiff.

THE CHARLES B. WISEWALL.
(District Court, N. D. New York., June 12, 1896.)

MoxoPoLIEsS—AcT JULY 2, 1890—TowAGE SERVICES.

One who requests and accepts the services of a tug for towage purposes
cannot escape paying the reasonable value of the services rendered, on the
ground that the tug owners are members of an association which is illegal
under the act of July 2, 1890, relating to trusts and monopolies.

This was a libel in rem by certain tug owners against the steam
dredge Charles E. Wisewall to recover the value of certain serv-
ices rendered by their tugs in towing the dredge. On final hearing.

Joseph A. Lawson and Isaac N. Lawson, for libelants.
W. Frothingham, for claimant.

COXE, District Judge (orally). The proof shows conclusively
that during the summer of 1895, the tugs mentioned in the libel,
rendered services to the claimant’s dredge in sums aggregating
several hundred dollars. The claimant seeks to avoid payment
for the services thus requested and accepted by him, upon the
ground that the tug owners were members of an association which
was illegal and void under the act of July 2, 1890. The courts
have found it very difficult to apply the indefinite generalities of
this act to the facts of any given case. Prescott & A. C. R. Co.
v. Atchison, T. & 8. F. R. Co., 73 Fed. 438, and cases cited. As-
suming, however, in order to avoid argument, that the agreement
by which the tugs undertook to act in unison was prohibited by
the act, as being in restraint of trade, my present impression is
that this assumption will not aid the claimant. He should not
be permitted to repudiate his just debts to the individual tugs be-
cause their association was illegal. Having asked for their serv-
ices, and having accepted the benefit thereof, he should pay. Coun-
sel for the claimant asked for additional tiine in which to present
authorities to establish the proposition that the towage contracts
were void and in restraint of trade because the agreement by
‘which the tugs were associated was void for that reason. The au-
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thorities furnished fail, in my judgment, to meet the point in ques-
tion. It is a mistake to confound the two contracts. An agree-
ment by the tug Mayflower to tow the dredge Wisewall, for a
reasonable sum, from Albany to Troy, is not void because the
Mayflower is associated with other tugs to regulate the price of
towing at Albany. Should the claimant purchase a pair of trou-
sers at an Albany clothing shop he would find it difficult to avoid
paying their actual market value because the vendor and other
tailors of that city had combined to keep up prices. So when he
employs the Albany tugs during an entire season and receives serv-
ices worth, upon the present proof, over $900, he should not be
permitted to disavow his just obligations upon a pretext so illogi-
cal. The tugs do not ask that the dredge shall pay any more
than their services are actually worth. If they are worth less
than $924 demanded in the libel, it is still open for the claimant to
show it. But it is unnecessary to pursue the subject further.
Above and beyond every other consideration stands the indisputa-
ble fact that the tugs rendered valuable services to the dredge at
her request. These debts she should pay. To permit her to es-
cape would be aiding a scheme of repudiation. The tugs are en-
titled to a decree. TUnless there is a reasonable prospect that
the claimant can produce testimony reducing the amount proved to
be due, a reference would seem unnecessary. However, if the
claimant desires it a reference will be ordered. The libelants
may amend the libel in the respects heretofore suggested if on re-
flection they desire to do so.

DETROIT, G. H. & M. RY. CO. v. INTERSTATE COMMERCE COM-
MISSION.

(Circuit Court of Appeals, Sixth Circuit. April 14, 1896.)
No. 252,

1. C:S&RRIERS—-INTERSTATE CoMMERCE LAW—TRANSPORTATION AND ACCESSORIAL

ERVICES.

In the provision contained in the first section of the interstate commerce
law, that “all charges made for any service rendered or to be rendered in
the transportation of passengers or property as aforesaid or in connection
therewith, or for receiving, delivering, storage, or handling of such prop-
erty, shall be reasonable and just, and every unreasonable charge for
such service is prohibited and declared to be unlawful,” the word
“charges” is used in the technical sense of segregated items of expense, or
dues demanded in connection with the “transportation,” or with the
“receiving.”” etc., the accessorial service described by the latter terms
(which include cartage) being thus distinguished from the transportation.
And, although these terms are not repeated with the same particularity
in sections 2, 3, and 4, this segregation of the two kinds of service is not
to be overlooked, in their construction.

2, SAME—DISCRIMINATION BETWEEN LOCALITIES—GROUP RATES—ADMISSIONS,

The fact that a railroad company, in its schedule of freight rates, groups
together two cities on its line, some distance apart, and charges the same
rate for carriage to both, is not to be treated as a conclusive admission
that the service is performed under substantially similar circumstances
and conditions, within the meaning of the interstate commerce law, so



