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speak, for when he has once unlocked the detent there is nothing
in the mechanism which he can avail of to stay the instant and
continuous action of this self-acting force. This is the precise
device which Browning has described in clear, intelligent, and un·
mistakable language in his specification, and it would be difficult
to find in the English language a phrase which more aptly, ac-
curately, and comprehensively describes it than that used in the
claim, "automatically opening * * * said hook." This feat-
ure is absent from the Trojan coupler. When the trainman has
unlocked the detent, he has not thereby released and set in mo-
tion any independent mechanism. If he then departs, the hook
is free to rotate as the cars come apart, but no act of his throws
it open. If he pushes the rod, forcing the finger against the
knuckle and thus throwing the hook open, that is no part of the
unlocking, no necessary sequence of it; it is a new act of the hu-
man will; an additional motion imparted by direct and positive
action of the human muscles applying new force in a new direc-
tion. Moreover, with the Trojan coupler, when the jarring of the
cars or accidental and undesired contact has thrown the rotary
hook inward out of the proper position for coupling, there is no au-
tomatic power in the mechanism which will restore 'it to place.
The trainman, as of old, with the original Janney, has to look and
see if the hook of an approaching car is in proper position. If it
be not, there is no mechanism which will take his place, will ap-
preciate the situation and do what is required; his intelligence is
necessary to discover the defect; his volition is necessary to un-
dertake its remedy, and his strength is required to restore the
hook to its proper position. He does not, it is true, apply his
strength by pulling the knuckle open with a poker hook which he
carries in his hand, but he does apply it by a push upon the rod
permanently affixed to the car, and which engages by its finger
with the inner side of the knuckle, but this certainly is not an "au-
tomatic opening," within any ordinary meaning of that phrase, and,
as it seems to us, not within any unusual meaning which the state
of the art or the language of specification will warrant reading
into the claim.
The order of the circuit court is reversed, with costs of this ap-

peal.

'A. B. DICK co. v. WICHELMAN.
(Circuit Court, S. D. New York. April 9, 18lJ5.)

1. COURTS-COMTTY IN PATENT CASES.
'The fact that a decree sustaining a patent, after an exhaustive exam-

ination, has been set aside as collusive, because at the time of the hearing
there was no controversy eXisting between the parties, does not destroy
or much weaken the force of the reasoning by which the decision was
reached, but" may make further examination prop€r, in a smt on the patent
In another circuit.

S. PATENTS-INVENTION-NEW USE.
The waxing of a particular kind of porous paper, to prepare It to be

formed into blanks for stencils, by expressing the wax on the lines of the
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types, is a new use, so remote from that of waxing the same kind of
paper for waterproof or airtight purposes, that its discovery might con-
stitute patentable invention.

S. SAME-STENCIL SHEETS.
'['he Broderick patent, No. 377,706, for a "prepared sheet for stencils,"

which covers a paper having uniform direct pores through it, of a pl'Oper
density for the passage of ink (preferably Yoshino paper), waxed to such
density that, when pressed upon types, the latter will clear the spaces
impressed 110.')1' the passage of ink to the surface to be printed upon, held
valid, as showing patentable invention. A. B. Dick Co. v. Fuerth, 57 Fed.
834, followed.

This was a suit in equity by the A. B. Dick Company against
Frederick A. Wichelman for alleged infringement of a patent for
stencil sheets.
D. H. Driscoll, for plaintiff.
Frederick A. "\Vichelman, pro se.

WHEELER, District Judge. This suit is brought upon patent
No. 377,706, dated Pebruary 7, 1888, and granted to John Broderick
for a "prepared sheet for stencils." The specification states that
the invention consists of "a transmitting printing sheet of a thin
material, coated or filled with a substance impervious to ink,
which sheet is so porous that, in the removal of the filling or coat-
ing at any point, the sheet becomes open to the transmission of
ink thereat, so that, by removing the filling or coating in the form
Dr shape of any letter. figure, design, etc., the sheet becomes open to
the transmission of ink in the form of such letter, figure, design,
etc."; that, in practice, "a thin, porous sheet of material impreg-
nated or coated with a gummy or waxy substance, or other mate-
rial impervious to ink, said sheet being of such porosity, and said
gummy or waxy substance or other filling of such consistency, that
when the impregnated or coated sheet is nlaced upon a suitable
support or bearing surface, and impressed upon with a writing or
printing instrument, of whatever character, the gummy or waxy
substance or other material will, under the pressure thereof, be
displaced at the points or lines of impression, so as in all cases to
leave them open to the passage of ink through the pores of the
sheet"; that it is prepared by preference "from a sheet of thin,
highly porous paper by immersing the same in a bath of melted
gummy or waxy substance, such as paraffine, of about 1200 Fahren-
heit fusion point, or by any other suitable method of waxing paper
now known in the arts"; and that stencils had theretofore "been
made by piercing a sheet of paper with numerous small holes,
through which ink is then transmitted, also by abrading a sheet of
waxed or varnished paper, and thereby disturbing, tearing, and
lacerating the fibers or substance of the paper to such an extent
that ink will be readily transmitted therethrough at the lacerated
Dr disturbed portions, the paper being itself of such a character
that ink will not be readily transmitted when the sheet is in its
normal condition, and also that sheets of paper close in texture
and highly sized, such as bank post, have been coated with a suit-
able varnish, and subsequently subjected to the action of chemicals
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whIch open it to the transmission of ink at the points or lines of
printing."
The claims are for:
"(1) A transmitting printing sheet, consIstIng of a thin, porous sheet, through

which ink is readily transmitted, such as Japanese dental paper or yoshino.
filled or coated with a substance Impervious to ink, as paraffine, substantially
as described.
"(2) A transmitting printing sheet, consisting of a thin, porous sheet, through

which ink Is readily transmitted, such as .Japanese dental paper or yoshino,
filled or coated with a substance Impervions to ink, as parafline, and having
this filling or coating removed at the points or lines of printing, substantially
as described, for the purpose specified.
"(3) A prepared sheet for stencils, consisting of a sheet of Japanese dental

paper or yoshino, coated with a substance impervious to ink, substantially as
described."

The defenses relied upon are the prior uses stated in the specifica-
tion, and that of the defendant himself.
The patent was before the United States circuit court for the

District of New Jersey, and was sustained by Green, J., upon a
very thorough examination and exhaustive opinion. A. B. Dick
Co. v. Fuerth, 57 Fed. 834. Mere reference to that case would be
sufficient here, but the decree was vacated as collusive, for "that,
at the time when the hearing in the said case was had, there was
no controversy existing between the said complainant and the de-
fendant," which is much relied upon to break the force of the de-
cision. This does not, however, destroy nor much weaken the
force of the reasoning by which the decision was reached, but
may make further examination of the case here more proper.
The first and third claims appear to be for the blank sheets of

waxed paper, described, for making stencils proper from, and the
second appears to be for the stencils when made. If the inven-
tion was merely of waxed paper, as the defendant seems to sup-
. pose, his own achievements would anticipate it; or if it was merely
of stencils made of waxed paper, as he alternately argues, these
statements in the specification would rebut the novelty. But it
appears to be of paper having uniform direct pores through it
of a proper size for the passage of fluids, and waxed to such density
that types will so clear the spaces impressed as to make way there
for the passage of ink to the surface to be printed upon, producing
a much improved, if not absolutely new, result. The paper was
not new, nor the waxing, but the waxing for such purpose might,
for aught that is in the patent, be entirely new. This patent is
somewhat like that of Cummings, for vulcanized plates of teeth,
in Smith v. Vulcanite Co., 93 U. S. 486. There, as was said by
the court: "The teeth, the wax, the plaster, the moulds, the soft
rubber, and the hard rubber were none of them new." And "the
steps in the process were not all new." Still the argument that
the patentee had merely put old things to new uses was overruled,
and the patent was upheld.
The evidence of the defendant shows clearly enough that he had

before this invention, waxed most kinds of paper with paraffine fo;
various purposes, and probably that he had so waxed this kind of

v.74F.no.7-51
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paper for some purposes. But it falls short of showing satis-
factorily and beyond fair doubt that he had actually ever waxed
this kind of paper, and far short of so showing that he had ever
made such blanks as these for stencils, or had, by waxing and
shaping, made this kind of paper into form suitable for such sten-
cils; and, if he had actually so waxed this kind of paper for wa·
terproof or airtight purposes that it might have been formed into
blanks for stencils, this new use would be remote from and not
analogous to that, and the discovery of it and adaptation of the
material to it might constitute patentable invention. Potts & Co.
v. Creager, 155 U. S. 597, 15 Sup. Ct. 194. This case, as now made
up and presented, seems to fall within the principles of the decision
in that. Decree for plaintiff.

THE CHARLES E. WISEWALL.

(District Court, N. D. New York. June 12, 1896.)
MONOPOLTES-Ac'l' JULY 2. 1890-TowAGE SEHvrCEs.

One who requests and accepts the services of a tug for towage purposes
cannot escape paying the reasonable value of the services rendered, on the
ground that the tug owners are members of an association which is illegal
under the act of July 2, 1890, relating to trusts and monopolies.

This was a libel in rem by certain tug owners against the steam
dredge Charles E. WisewaIl to recover the value of certain serv-
ices rendered by their tugs in towing the dredge. On final hearing.
Joseph A. Lawson and Isaac N. Lawson, for libelants.
W. Frothingham, for claimant.

COXE, District Judge (orally). The proof shows conclusively
that during the summer of 1895, the tugs mentioned in the libel,
rendered services to the claimant's dredge in sums aggregating
several hundred dollars. The claimant seeks to avoid payment
for the services thus requested and accepted by him, upon the
ground that the tug owners were members of an association which
was illegal and void under the act of July 2, 1890. The courts
have found it very difficult to apply the indefinite generalities of
this act to the facts of any given case. Prescott & A. C. R. Co.
v. Atchison, T. & S. F. R. Co., 73 Fed. 438, and cases cited. As-
suming, however, in order to avoid argument, that the agreement
by which the tugs undertook to act in unison was prohibited by
the act, as being in restraint of trade, my present impression is
that this assumption will not aid the claimant. He should not
be permitted to repudiate his just debts to the individual tugs be·
cause their association was illegal. Having asked for their serv-
ices, and having accepted the benefit thereof, he should pay. Coun-
sel for the claimant asked for additional time in which to present
authorities to establish the proposition that the towage contracts
wPre void and in r:estraint of trade because the agreement by
which the tugs were associated was void for that reason. 1'he au·


