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is no equity in the application. If we have the power, after judg-
ment, to certify this case to the supreme court (Watch Co. v. Rob-
bins, 148 U. 8. 266, 13 Sup. Ct. 594), we see in it no such peculiari-
ties as render it appropriate that we should do so. It is full time
the litigation in this court should cease. The petitions that leave to
amend may be reserved, and for a certificate to the supreme court,
are denied.

_———m——— S

THE OCEANIQO.
MARTS et al. v. THE OCEANIC.
HATHEWAY et al. v. MARTS et al.Y
(Circult Court of Appeals, Fifth Circuit. February 17, 18906.)
No. 404.

1. ENTRANCE T0 HARBOR—NEGLIGENCE OF LICENSED PrLoT—STRANDING.

A licensed pilot, who undertakes to take a ship, with sails up, through a
channel such as that leading over the bar of the St. Johns river, Fla.,
should know the channel, its depths, shoals, and the changes thereof, and
should be charged with negligence if he fails to skillfully direct the course
of the ship, and glve proper supervision and direction to the navigation of
the tug which is towing her.

2. Bame—LiasiLiTry 0F TUuG—PROXIMATE CAUSE.

Where & schooner entering a harbor in tow of a tug on long hawser, and
with full sails set, was permitted by her pilot to go so near a shoal that she
touched upon it, and lost her steerage way, so that she could not, with the
ald of the tug, prevent herself from drifting upon a second shoal, where
she stranded, and was lost, keld, that the negligence of the pilot was the
proximate cause of the loss, and the tug was not liable.

Appeal from the District Court of the United States for the
Southern District of Florida.

This was a libel in rem by 8. B. Marts and others, owners of the
schooner Anna T. Ebener, against the steam tug Oceanic, I. H.
Hatheway and others, claimants, to recover damages for the loss
of the schooner, freight, and cargo, which resulted from stranding
while in tow of the tug. The district court found that both the
schooner and the tug were chargeable with fault, and entered a
decree equally dividing the damages between them. From this de-
cree both parties have appealed.

R. H. Leggett and E. F. Dunne, for Hatheway and others.
E. P. Carver and A. W. Cockrell, Jr., for Marts and others.

Before PARDEE and McCORMICK, Circuit Judges, and BOAR-
MAN, District Judge.

BOARMAN, District Judge. 8. B. Marts, of Baltimore, for him-
self and others named in the libel, brought this suit in the district
court for the Southern district of Florida against the steam tug
Oceanic, and sets out in the libel, as follows:

1 Rehearing denied April 21, 1896.
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“First. That on or about the 17th day of March, 1894, the said schooner Anna
T. Ebener, owned as aforesaid, left the port of New York, loaded with a cargo
of stone, for Mayport, Florida; that said schooner was 474 tons register,
staunch, strong, and seaworthy, well manned and equipped, and commanded,
by John L. Speelman, a competent and experienced master, and so continued
until after the facts hereinafter stated. Second. That on March 28, 1894, in
the morning, the said schooner took on board a duly-licensed pilot, named
Charles Wilson; that thereafter the said schooner engaged the tug Oceanic to
tow her over the bar of the St. Johns river, Florida, where she then was; that
while the said schooner was being towed over the bar, by reason of the im-
proper and negligent manner in which she was being towed by the said steam
tug Oceanic the said schoouner struck heavily upon the ground, where, by
reason of the improper towing of the tug, she had heen allowed to drift; that
she pounded heavily, and became so severely injured by pounding on the sand
that said schooner, her cargo and freight, became a total loss. Third. That by
reason of said negligence on the part of the tug the said schooner Anmna T.
Ebener, of the value of sixteen thousand dollars ($16,000), her freight, of the
value of eight hundred dollars (§800), and her cargo, of the estimated value of
two thousand dollars ($2,000), became a total loss. Fourth. That the said loss
and damage resulting therefrom were caused wholly by the negligence of the
said steam tug Oceanic and those in charge of her in improperly towing the
vessel and allowing the said schooner to strike upon the sand bar, when, if she
had been properly towed by said steam tug, she would not have been injured:
that the said schooner Anna T. Ebener, and those on board of her, were wholly
without fault.,”

The claimants, I. H. Hatheway et al. in answering said libel,
deny negligence on the part of the tug, and allege that the disaster
resulted wholly from the fault of the schooner. The distriet court
below found there was fault on both sides, and ordered the loss to
be divided equally. The loss was fixed at $12,800. The pleadings,
ete., show and make up cross appeals from the decree, ete., of the
district court. Both libelants and defendants, having appealed,
filed assignments complaining of errors in the findings and conclu-
sions of the judge a quo. The evidence shown in the transcript
makes a history more voluminous than usual, though its recitals
are full of such conflicting statements as seem always to attend
on discussions, whether in or out of courts, when the subject-mat-
ter thereof relates to the historical incidents or facts illustrating
a disaster at sea. We will not undertake to review all the evi-
dence shown in the transeript, but will state some of our impres-
sions of the testimony which leads us to differ from the view of the
facts and from the conclusions reached thereon by the learned
judge of the district court. We are indebted to the learned coun-
sel on either side, who, in discussing orally the facts shown in the
record, placed before us two large hydrographic charts showing
the water’s soundings, shoalings, depths, ete., in and near the
channel through which the schooner was being towed. It may be
that we were more favored than was the court below in having
such illustrative charts before us while hearing the oral argu-
ments. The evidence shows, substantially, that the schooner
Ebener, sailing to Mayport, Fla., with a cargo of stone, arrived off
the bar about a mile out from Mayport in the forenoon of March 28,
1894, she having taken on board a licensed pilot, employed the tug
QOceanic to tow her over the bar. The schooner was drawing about
15 feet of water , and entered the channel about noon, on a receding
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tide, it having fallen about a foot or more when the schooner went
aground. The wind wasg from the northeast, and five or six knots.
The pilot had told the captain, before entering the channel, that
the ship would have 174 or 18 feet water, and that it was safe to
enter. That on entering the channel he gave the tug directions
as to the course he wished to take. The schooner, on entering the
channel, was practically under full sail. Later, when the ship
touched on the first shoal, the pilot ordered some of the sails down,
and when the schooner was fast aground, at the point where she
was lost, she had all lower sails on except the outward jib. The
schooner registered at 474 tons, and was sailed in the channel by
her captain and one seaman, under the direction of the pilot. The
tug was a large, strong, staunch steamer, with an experienced li-
censed captain with full crew, two men at the wheel, and the cap-
tain near by, watching the tow. The Clyde steamship sailing line
enters from the gea at the east end of the channel, and runs along
the middle thereof, near to the place of the disaster, and from
thence it runs a little south of west. The depth of the channel,
at the entrance, for the first few hundred feet, along the Clyde
line ranges from 29 at the entrance to about 17 feet near to the
east end of the first shoal, and from thence on through the chan-
nel, along said line, varies from 17 feet to about 14 feet. These
depths are the mean low-water depths. High tide adds to them
from 3 to 5 feet. The ship was drawing about 15 feet, and with
her sails up the principal use she had for the tug was for the tug
to keep the tow’s head in the channel up to the wind. The tug’s
hawser was about 380 feet long. At the time of the loss of the
schooner the jetties had not been completed, and the channel for
large sailing vessels, about 500 feet wide, was to the south side of
the south jetty. Chart No. 1 shows the channel and shoal depths
on March 9, 1894, and chart No. 2 shows the same on April 2,
1894, The first chart was made 19 days before, and the other chart
5 days after, the disaster. Both charts show a “kidney-shaped
shoal” lying near the middle of the channel, at the eastern end
thereof, about 200 feet from the entrance of the channel, with its
points to the southward; its length being east and west about 325
feet, with an average width of 100 feet. The second chart shows
that the southern side or points of the shoal had changed their
formatign, and had extended outwardly further to the south. The
soundings show water along the south side of the said shoal to be
about 14 feet. The pilot says he got too close to and he “touched
.a little” on the south gide of said shoal. The soundings show bet-
ter depths on the north side than those on the south side of the
shoal. Chart No. 2 shows that the south bank of the second shoal
or obstruction shown in chart No. 1 had also changed by moving
northward about 60 feet, thereby lessening to that extent the
width of the channel. The tow came in along the Clyde line, fol-
lowing the tug, at the end of the hawser ahout 380 feet; the hawser
never having become taut until after the ship touched on the first
shoal. The tug was running under slow bells, and kept to the
windward, along, but a little south of, the Clyde sailing line. The
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hawser being loose until the ship touched on the first shoal, she
could have sailed at 5 or 5} points of the wind, and the pilot could
have chosen for himself, so far as the tug’s movements were con-
cerned, such depths along the Clyde sailing line as he might have
preferred; and she could have gone to the north side of said line,
or to the north side of said shoal, if the pilot had chosen to do so.
That the schooner, while sailing to the leeward of the tug, ‘“touched
a little,” as the pilot says, in the shallow water, on the south side
of the first shoal, in which water she would not respond to her
helm, and she was pushed more or less by the sea and wind further
to the leeward, so that within a few minutes thereafter, and within
a few hundred feet thereof, she went upon the second shoal, and
began to pound and thump on and over the ground where she was
lost. Until the ship touched, she, following under full sail along
behind the tug, had given no signal to the tug for any purpose.
After she touched the first time, the pilot signaled to the tug with
his hat or hand and voice to keep further to the northward. The
tug could not hear what was said, but saw the hat or hand signal,
and, though she was well to the northward then, she endeavored
to keep further to the northward, where she remained until the
ship had struck, and was grounding, on the second shoal. That it
then hecame impracticable for the tug to aid her further in her
purpose to get her head again to the wind, or to withhold her from
the effect of the sea and wind, which was pushing her to the lee-
ward. From the time the tug entered the port, pulling the ship,
until the fatal grounding on the second obstruction, only about 15
or 20 minutes had elapsed when the ship became so hard aground
that the tug, with the assistance of two other tugs, tried in vain
for several hours to release her.

The above statement of facts does not vary much from the find-
ings of the court below. The material difference between our find-
ings of fact and those of the court below are as to the place where
the ship first struck, as to there being deeper water on the north
than on the south of the “kidney-shaped shoal,” as to the time at
which the pilot began to signal to change the tug’s direction. The
court below, in concluding its opinion, says:

“Had the pilot of the schooner, instead of mistaking the shoal in mid-
channel for the windward bank, kept further to the north, and more to the
windward, 18 might have been done at first, before the schooner touched at
all, said touching and consequent loss of control of the helm would have
been avoided; or, had the officers of the tug been watchful in keeping close
to the jetry, and looked out for the signals from the pilot, I am satisfied
this disastrous effect might have been overcome. A different and a more

careful procedure on the part of either pilot or the tug would have pre-
vented the loss, and it must be borne equally by schooner and tug.”

The court below seems to have been of opinion that the schooner,
having by faulty navigation on the part of the pilot struck the
first shoal, lost her steerageway, and thereafter not being able to
recover herself, and bring her head to the wind, drifted down to
the leeward until she struck again and became fast aground. If
the court is correct in its conclusion that the steerageway of the
vessel was lost as the consequence of bad navigation of the pilot,
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it would appear that the first negligence in the navigation of either
craft was the negligence of the pilot, which we find stated in the
suggestions of the court below. In connection with what we have
Just quoted, the court says the disastrous results following the loss
of the ship’s steerageway—that is, the running of the ship onto the
second obstruction—might have been overcome by the tug if it
had kept the ship more to the windward. So without, just now,
interposing our view of the facts, it would seem that under the
view the court below took of the facts showing the pilot’s negli-
gence, and the results therefrom, the proximate cause of the loss
of the schooner inhered in and sprung out of the pilot’s want of
skill in navigation in allowing his ship to run on the first shoal,
80 that in the shallow water thereof she lost her steerageway.

The evidence, as we give weight to the conflicting statements of
the witnesses on either side, leads us to conclude:

First. That the pilot, when he was about to enter the channel on a
receding tide, misled the captain of the schooner by telling him he
would have 174 to 18 feet of water, when, in fact, there was hardly
water enough at that time, along the south side of the first shoal,
to float the schoomner; that the ship, as libelants show, with full
sail set, needed the tug only to keep the ship’s head to the wind-
ward in the channel; that all the circumstances attending either
vessel made it essential for the safety of the ship that the pilot
should skillfully navigate the tow, and as well give proper supervi-
sion and direction to the course of the tug. It is clear that a pilot,
who undertakes to steer a ship with full sails up, through a chan-
nel like the one in question, should know the channel, its depths,
shoals, and the changes thereof, and should be charged with negli-
gence if he fails to skillfully direct the course of the ship and give
proper supervision and direction to the navigation of the tug. Un-
der our view, the pilot should have known of the changes which, a
few days before the disaster, had occurred in the formation, etc.,
of the first shoal, and of the depths of water thereon; and in al-
lowing the vessel to strike thereon he was guilty of the first faulty
navigation and negligence that was committed by either vessel.
And if it be true, as the libelants’ evidence shows it to be, that the
water where the ship first “touched a little” was so shallow, near
the south side of the first shoal, that the ship would not respond
to the helm, and that she, consequently, at that place, lost her
steerageway, it seems clear that such negligence was the proximate
cause of the loss of the schooner. -See The Energy, L. R. 3 Adm. &
Ece. 48; Molenbrock v. Packet Co., 16 Fed. 878; The Mosher, 4 Biss.
274, Fed. Cas. No. 9,874.

Second. That the pilot, before the ship touched the first shoal,
could have sailed either to the windward or leeward of the tug, and
could have gone on either side of the first shoal that he preferred;
that until after the ship “touched a little,” and lost her steerage-
way in the shallow water on the south side of the said shoal, he
had made no changes in the ship’s sails and had not signaled the
tug for any purpose; that at the time, when he was giving the said
signal, with his hat or hand or voice, or immediately thereafter,
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the ship had begun to thump and pound on the shoal, where she
finally grounded; that the tug could not understand the voice, .
but understood the signals as directing her to keep to the wind-
ward; that at the time the tug was so signaled she was, as she had
been since entering the channel, well up to the windward of the
ship, and endeavored to obey, and did obey, as far as was practi-
cable, the signals as the tug understood them; that when the sig-
nials came to the tug, or immediately thereafter, the schooner had
already struck upon the second shoal obstruction, and was being
driven by the sea and wind further on the ground where she was
lost.

We are of the opinion that the pilot on the schooner, however
gkillful and experienced he may have been theretofore in navi-
gating the said channel, was guilty of faulty and unskilliful navi-
gation of the schooner, and that he was negligently at fault in not
giving such timely signals for the navigation of the tug as libelants’
testimony shows should have been, and were not, timely given, as
the ship, practically, with full sail, was entering the shallow water
along the south side of the first obstruction. We are disposed to
conclude that the ship, though she “touched a little,” as the pilot
says, in the shallow water of the first shoal, was not imperiled, if
at all, by so touching, and that she did not lose her momentum
power forward, and. was not drifting helplessly to the leeward
when she went upon the second shoal, but that she, having passed
over the first shoal, was allowed by the errors of judgment or fur-
ther faulty navigation on the part of the pilot to run upon the
fatal shoal. Such errors of judgment or faulty navigation as we
have charged the pilot with might not, in law, amount to negli-
gence; but out of them, whether we take our own view of the
facts or the view which the lower court seems to have had of them,
sprung the proximate cause of the loss of the ship. It is con-
tended, on the part of the libelants, in support of their cross ap-
peals, that the tug was generally at fault, and especially was she
at fault in not, after having entered the channel, continuously held
herself and the ship to the windward. The case shows that the
tug at any rate had followed and obeyed all the directions received
(it any intelligible signals were given to the tug) from the pilot
up to the time when the ship was about to run upon the second ob-
struction, when she grounded. It was the duty of the pilot not
only to safely navigate the ship upon which he was, but to timely
give direction and supervision to the course of the tug. On this
point we find that, even though the tug may not, after entering
the channel, have kept as far to the northward as was practicable,
yet, as the pilot had failed to signal the tug, for any purpose at all,
after entering the channel, until after the perilous seecond shoal
was about to be reached, such conduct on the part of the tug should
be chargeable to the pilot, rather than to the officers of the tug
herself.

We conclude that, whatever were the contributions the tug may
have made to the disaster, the fault out of which said contributions
wmay have growp is chargeable to the pilot, and the tug is free
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from any liability in this suit for the loss, or any part thereof,
that was incurred by the libelants. Therefore it is ordered that
the decree of the district court be reversed, and that libel be dis-
missed, at cost of libelants.

In re McWILLIAMS et al.
(Circuit Court of Appeals, Second Circuit. May 27, 1896.)

LiasiLiry oF Tuve—Loss orF Tows.

A tug whose tow of 14 coal-laden barges was broken up, and part of
the barges sunk, while proceeding up Long Island Sound for New Haven
and intermediate ports, by reason of encountering a rough sea created by
an ebb tide and a strong easterly wind, held liable for the loss, for un-
dertaking the trip at a time when the wind at New York had for 24
hours been strong from the northeast and north, and when a change to
the eastward was, as shown by the evidence, to be expected at any time.
65 Fed. 251, affirmed.

Appeal from the Distriect Court of the United States for the
Southern District of New York.

This was a petition by Charles McWilliams and others, owners
of the steam tugs Vandercook and Thomas Purcell, for limitation
of liability in respect to such tugs, for the loss of certain coal-laden
barges while in tow thereof. The district court found that the tugs
were in fault, and granted the petition for limitation of liability. 65
Fed. 251. From this decree the petitioners appeal.

Carpenter & Park, for appellants.
Henry Galbraith Ward, advocate (Robinson, Biddle & Ward,
proctors), for appellees.

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges.

PER CURIAM. The tug Vandercook, having in tow 14 coal-
laden boats and barges, assisted by the tug Purcell, left Hammond’s
Flat at 6 p. m., November 9, 1893, bound up Long Island Sound
for New Haven and intermediate ports. Shortly after midnight an
ebb tide and strong easterly wind were encountered, creating a
rough sea, by which the tow was broken up, resulting in the loss
by sinking of seven of the boats. The question in the case is
whether the weather conditions were such at the commencement of
the voyage as to justify an experienced navigator, exercising or-
dinary prudence, and familiar with the ordinary conditions of the
proposed voyage, to undertake the trip, in view of the qualities of
the tugs, and the character of the tow. The preponderance of tes-
timony supports the conclusions reached by the district judge. The
witnesses were examined in his presence, and, so far as the merits
depend upon their credibility and intelligence, we ought not to dis-
turb his conclusions. The disaster was not caused by a storm, or
any extraordinary perils, but was the result of meeting a strong
head wind upon an ebb tide. This should have been anticipated,
if the record of the weather bureau of New York, showing the
weather conditions during the 24 hours preceding the commence-
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ment of the voyage, is to be accepted as correct. Throughout No-
vember 8th, while the tug had been awaiting favorable weather, the
wind was strong from the north or northeast. At midnight it
veered from the northeast to north, and remained between north
and northwest during November 9th, until the vessels put to sea.
Under those circumstances, as appears very conclusively by the tes-
timony, a change of the wind to eastward was to be expected at any
time. The change did not occur as soon as was to be expected, but
it did occur when the tow was at a place where a harbor could not
be made before the pounding seas were fatal. The judgment of the
district court is affirmed, with costs.

SANDERS v. MUNSON.
(Circuit Court of Appeals, Second Circuit. May 27, 1896.)

1. CoxsTRUCTIONX OF CHARTER PARTY—TIME OF DELIVERY.

A steamship at New York was chartered, through shipbrokers, for use
in the fruit trade. The brokers fully understood that the charterer in-
sisted on her delivery at Santa Marta by April 15th; and by the charter
party executed by them, as agents for both parties, the owner agreed
to let, and the charterer to hire, the steamer “from the time of delivery
at Santa Marta, about April 10th, for a period of four months.” Held.
that the use of the word “about” did not make time immaterial, but
that it was inserted to allow for contingencies of navigation which
might protract the voyage, and that the steamer was to leave New York

in time to reach Santa Marta, ordinarily by April 10th. 61 Fed. 504,
affirmed.

2. SAME—FAILURE T0 DELIVER—PROCURING SUBSTITUTE.

The charterer, having learned that the steamer could not be repaired
in time for delivery in season, notified the owner that he would not ac-
cept a later delivery, and should insist on a claim for damages. Held,
that it thereupon became the owner’s duty to find a fit substitute, and,
having failed therein, the charterer himself was entitled to procure the
most suitable substitute practicable under the circumstances, and re-
cover of the owner any additional hire that he necessarily paid.

8. CONSTRUCTION OF CONTRACTS—IKTERPRETATION BY PARTIES.
Ambiguities in the terms of a contract are often dispelled by the con-
struction placed upon them by the parties themselves before any con-
troversy arose, and the courts frequently give effect to this construc-

tion, and adopt the meaning which the parties have assumed to be cor-
rect.

Appeal from the District Court of the United States for the
Southern District of New York.

William W. Goodrich (John A. Deady and Henry W. Goodrich,
of counsel), for appellant. -

Everett P. Wheeler (Wheeler & Cortis, proctors, Everett P.
Wheeler and Harold G. Cortis, advocates), for appellee.

Before LACOMBE and SHIPMAN, Circuit Judges.

PER CURIAM. This is an appeal from a decree awarding the
appellee damages for the breach of a charter party entered into
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between him and the appellant, bearing date March 3, 1893. The
charter party was effected at New York City by Hurlbut & Co., who
were acting as agents for both parties. They were mstructed by
the appellee to endeavor to procure him a steamship for employ-
ment in the fruit trade between Santa Marta, West Indies, and
New Orleans, and were informed by him that he should want the
steamship delivered at Santa Marta by the 15th day of April. The
steamship Alert, of which the appellant had the control, was at the
port of New York, undergoing repairs; and it was supposed that her
repairs would be completed so that she could be ready for a voyage
in time to answer the purposes of the appellee. She was represented
to be of a speed averaging 10 knots an hour. She wag otfered to
the appellee by Hurlbut & Co., and he, with some reluctance, con-
sented to take her, and notified Hurlbut & Co., that if it was im-
possible to obtain a larger suitable steamship he would take her,
delivery to be made at Santa Marta April 10th to 15th. =The char-
ter party was thereupon executed. By its terms the owner agreed
to let, and the charterer to hire, the steamship “from the time of
dehvery at Santa Marta, about April 10th, for a period of four
months,” with an option for two months longer at a compensation
for the vessel and her officers and crew of £510 per month. About
the 1st of April the appellee ascertained that the Alert could not
be repaired in time to leave New York before April 19th, in which
event she could not be delivered to him at Santa Marta before
April 27th, He thereupon notified the appellant that he consid-
ered himself at liberty to fill her charter with another steamship,
and should look to him for any difference in hire. The appellant,
recognizing the fact that the Alert could not be delivered at the
time mentioned, suggested to Hurlbut & Co. that he would place
another steamshlp, the Bergenseren, at the disposal of the ap-
pellee, to take the place of the Alert for a single voyage, or until
the latter should be ready to begin fulfilling the charter. The ap-
pellee declined to accept the Bergenseren, insisting that she was
too slow and too small. Various suggestlons about substituting
some of the other vessels of the appellant in place of the Alert were
made, some by Hurlbut & Co. and some by the appellee; but, as
greater hire would have been exacted for these vessels, nothmg
came of the guggestions. April 4th the appellee chartered the
steamship Claribel, a vessel of considerably larger cargo capacity,
at a hire of £600 per month. The district court adjudged that there
had been a breach of the charter party, and awarded damages in
the sum of $5,863, being the additional expense of employmg the
Claribel for the term of the charter of the Alert.

The only questions upon this appeal are whether there was a
‘breach of the charter party, and whether the appellee was justified
in chartering the Claribel. It is conceded in the argument at the
bar for the appellant that the recovery was not erroneous unless
one or both of these questions ought to be resolved in his favor.
Inasmuch as it was perfectly understood by Hurlbut & Co., while
negotiations for the charter were pending, that the appellee in-
sisted upon the delivery of the Alert to him at Santa Marta not
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later than April 15th, but was willing to accept delivery as early
as April 10th, and the parties knew that some contingencies of
navigation might occur to protract her voyage from New York there
beyond the usual time required, we are unable to doubt that the
words “about April 10th” were inserted in the charter to allow a
margin for such contingencies, and express the intention of the
parties that she should be delivered about the 10th, but, in any
event, by the 15th, and in that behalf should leave New York in
time to reach Santa Marta ordinarily by April 10th. Ambiguities
in the terms of a contract are often dispelled by the construction
which the parties themselves have placed upon the terms before
controversy has arisen, and courts frequently give effect to this
construction, and adopt the meaning which the parties have as-
sumed to be correct. When it was found that the Alert would not
be repaired in time to sail and reach Santa Marta by April 15th, it
was assumed by all concerned that she could not be delivered con-
formably to the contract. Obviously, there was no misconception
of the meaning of the recital. As was remarked in the opinion of
the district judge, the preliminary correspondence, and the nature
of the employment for which the steamship was chartered, suffi-
ciently denote that the time of the delivery of the steamship was an
essential condition of the contract. He observed:

*“All the correspondence shows that it was so regarded from the first. The
fruit season is short; the cargo perishable. Previous arrangements must
necessarily be made, and were made, for the bananas at Santa Marta. The
vessel was torun in a line, and make semimonthly trips. The proper ecare of a
fruit cargo does not permit any material delay in starting on the voyage at
the expected time. The use of the word ‘about’ does not signify that time
was here immaterial, but only that the precise day named was not warranted,
and that allowance was to be made for accidents of the seas in going to Santa
Marta. It did not absolve the vessel from the duty to leave the port of de-
parture at a time sufficient, in the ordinary course of navigation, to reach the
port of delivery at the date named.”

In these observations we fully concur. The recital in the con-
tract was in the nature of a warranty, or condition precedent, and
a breach of the promise to deliver the vessel at the time specified
entitled the appellee to indemnity commensurate with the loss nat-
urally accruing. Filley v. Pope, 115 U. 8. 213, 6 Sup. Ct. 19. The
appellee was entitled to a vessel such as he had contracted for, for
the whole period of the charter. Nothing less would fully secure him
the advantages of his bargain. The difference between the charter
hire and the reasonable cost of procuring such a vessel furnishes the
most direct and obvious measure of damages. If by the exercise
of reasonable diligence the appellee could have procured another
vessel in size, speed, and general qualities like the Alert, at a rea-
sonable hire, for the term of the charter, it would have been his
duty to do so, because the party injured by the breach of the con-
tract cannot recover damages which arise by reason of his own in-
activity or imprudence, and are not the necessary and natural con-
sequences of the default of the other party. As soon as the ap-
pellee found that the Alert could not be delivered in season, he
notified the appellant that he would not accept a later delivery,
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and should insist upon a claim for damages. It then became in-
cumbent upon the appellant, if he desired to relieve himself from
a more serious and uncertain responsibility, to furnish the appellee
with another vessel, a fit substitute for the Alert, until such time
as the Alert would be available. This he did not do, probably be-
cause no vessel, except a larger and more expensive one, was ob-
tainable. He did not make any formal tender of the Bergenseren,
and it is improbable that he would not have done so, and insisted
upon her acceptance in lieu of the Alert, if he had not recognized
the validity of the objections made by the appellee. The proofs
leave it quite uncertain whether the Bergenseren could have been
delivered seasonably to the appellee at Santa Marta. If she could
have been, the appellee was under no obligation to accept a slower
and smaller vessel than the Alert had been represented to be,

The circumstance that the appellee eagerly caught at the op-
portunity of rejecting the Alert, and was anxious to obtain a larger
vessel, suggests doubt as to the propriety and good faith of his
conduct in chartering the Claribel.  But, after a careful scrutiny
of the transaction, we conclude that she was the most suitable sub-
stitute, all things considered, which it was practicable for him to
secure. The time was short, and the range of selection limited; and
it hardly lies with the appellant, who was responsible for the situa-
tion, and understood its exigencies, and who ought to have actively
interested himself in procuring a vessel to fulfill the charter, to
insist, without proving, that the appellee could have found one upon
better terms. Inasmuch, however, as the appellee obtained the use
of a vessel which was better adapted to his purposes than the Alert,
and which he would undoubtedly have been willing to hire origi-
nally at a higher price, we should have been better satisfied if he had
not been allowed interest upon the difference of cost. It is quite
immaterial that, as it turned out, the conditions of the fruit trade
were such that he did not require as large a vessel as he supposed
he would, and that one smaller even than the Alert would have an-
swered his purposes. But no exceptions were taken by the appel-
lant to the allowance of interest by the commissioner, and the only
assignment of error in respect to damages is that the court failed
to award nominal damages only.

The appellant seems to have had good reason to suppose, when
he signed the charter, that the Alert would be ready for delivery
to tlie appellee at the appointed time, and apparently he has been
the victim of misplaced confidence in Hurlbut & Co., or of some one
else who had supervision of her repairs. The case is a hard one
for him, but we have been unable to find any good reason for re-
jecting the conclusions of fact reached by the experienced commis-
sioner who heard the case upon the question of damages, and which
were approved by the district judge.

The decree is affirmed, with costs, but without interest
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CUNNINGHAM v, PAXSON et al.
(Circuit Court of Appeals, First Circuit. May 28, 1896.)
No. 147.

1. CoLLISTON—SUPERVISING INSPECTORS’ RULES—WHERE APPLICABLE.

Vessels navigating in the lower harbor of Boston, inside of the line
drawn from Lovell’s Island to Deer Island, are subject to the regula-
tions of Rev. St. § 4233, and the rules of the supervising inspectors.
The Ludvig Holberg, 15 Sup. Ct. 477, 157 U. S. 67, and The Delaware,
16 Sup. Ct. 516, 161 U. 8. 459, applied.

2. Bame—Tre aAND Tow wWitH STEAMER-—INSUFFICIENT LOOKOUT.

A tug, with a tow lashed to her side, held solely in fault, on her own
theory of the collision, for having no other lookout than the captain of the
tug, who was at the same time also engaged in other duties, so that the ap-
proaching steamer was not seen until too late to avoid collision.

Appeal from the District Court of the United States for the Dis-
trict of Massachusetts.

This was a libel by Milford T. Cunningham, managing part owner
of the tug Bessie B., against the steamship Williamsport, to recover
damages resulting from a collision. The district court dismissed
the libel, and the libelant appealed.

Charles T. Russell, for appellant.

Robert M. Morse and William H. Richardson, for appellees.

Before COLT and PUTNAM, Circuit Judges, and WEBB, District
Judge.

PUTNAY, Circuit Judge. We are of the opinion that we should
affirm the decree of the district court in this case. The collision was
between the steamer Williamsport, bound in, and the tug Bessie B.,
lashed to the starboard side of her tow, the schooner Carrie E. Phil-
lips, bound out, and it occurred in the lower harbor of Boston, inside
of the line drawn from Lovell’s Island to Deer Island, and therefore
was undoubtedly subject to the regulations found in section 4233,
Rev. St,, and in the rules of the Supervising Inspectors. The Lud-
vig Holberg, 157 U. 8. 60, 70, 15 Sup. Ct. 477; The Delaware, 161 U, S,
459, 463, 16 Sap. Ct. 516. It took place October 13, 1893, about half
past 7 o’clock in the evening, near the point of junction between the
sailing course up the Narrows and the main course through Presi-
dent’s Roads. The sun set at 23 minutes past 5 o’clock.

It is said, on behalf of the tug Bessie B., that the weather was
clear and moderate. The Williamsport says that the night was very
dark and a “little mite misty,” but that there was no trouble in see-
ing vessels’ lights. The tug claims that she intended to go through
the Sound; and, as the wind was from the southerly, if the tug and
the schooner in tow were on the main course through President’s
Roads, or had gone to port in order to take a course through the
Sound, the wind would have carried the schooner’s sails, which were
set, to her port, and have uncovered to the Williamsport the lights
of the Bessie B. If, however, the schooner had swung towards a
course through the Narrows, the sails and hull of the schooner might
have concealed the lights of the tug. The Williamsport was heavily



