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license fee which the jury could take as a basis of actual loss to the
plaintiffs resulting from the infringement by the defendant.
In Rude v. Westcott, 130 U. S. 152, 165,9 Sup. Ct. 463, it is said:
"Sales of licenses, made at periods years apart, will not establish any rule

on the subject and determine the value of the patent. Like sales of ordi-
nary goods, they must be common,-that is, of frequent occurrence,-to estab-
lish such a market price for the article that it may be assumed to express,
with reference to all similar articles, their salable value at the place desig-
nated. In order that a royalty may be accepted as a measure of damages
against an infringer who is a stranger to the license establishing it, it must
be paid or secured before the infringement complained of, it must be paid
by such a number of persons as to indicate a general acquiescence in its
reasonableness by those who have occasion to use the invention, and it must
be uniform at the places where the licenses are issued."
In the instant case, although three sales are sworn to, the price

in only two is given, and one of these was a sale made before the
reissue of the patent. All were more than 10 years before the in-
fringement alleged in this case, and, during these 10 years, al-
though the appliance was on the market, not a single sale or license
fee is shown. It cannot be seriouslv contended that the sales re-
ferred to established the market vaiue of the patent. From this
state of the case, and under the authorities above quoted, it is clear
that the court erred in refusing to charge the jury to find nominal
damages only, and erred in giving the instructions recited, which
assume that there was sufficient evidence before the jury to war-
rant a finding that $50 was an established royalty or license fee for
the use of the patented appliance. The judgment of the circuit
court is reversed, and the cause is remanded, with instructions to
award a venire facias de novo.

THE HORACE B. PARKER.
CHISHOLM et al. v. ABBOTT et al.

(Circuit Court of Appeals, First Circuit. :May 22, 1896.)
No. 140.

1. ADMIRALTY PI,EADI:-<G - AMENDMENTS AFTER DECISION ON ApPEAl, - COL-
LISION.
'1'he answer to a libel for collision averred, among other things, that

there was a heavy vapor or mist, and that the night was very thick,
and charged that libelants' vessel failed to sound any fog horn. Re-
spondents' vessel having been held solely in fault, they appeal('d, and
in the appellate conrt insisted, both orally and in their brief, npon the
allegations in question. The appellate court held that these allegations
were a conclusive admission that defendants' vessel was herself bound
to make fog signals, and, not having done so, was in fault. 'l'hereupon
defendants applied for leave to amend their answer by striking out the
allegations in question. Held, that there was no equity in the applica-
tion, and the same IIIust be denied.

2. CIRCUIT COURT OF ApPEALS-CEHTIFYING QUESTIONS TO SUPHE)!E COUHT.
An application to certify certain questions to the supreme court for

decision denied, even if the court has power to certify after judgment,
because the case presents no peculiarities rendering such action ap-
propriate.
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Appeal from the District Court of the United States for the Dis-
trict of Massachusetts.
This was a libel in rem by William V. Abbott and others, owners of the

schooner pilot boat D. J. Lawler, against the fishing schooner Horace B. Par-
ker, to recover damages arising from a collision by which the Lawler was
sunk and lost. 'l'he district court held the Parker solely in fault, and the
claimants appealed. On January 9, 1896, this court reversed the decree, and
remanded the cause, with directions to enter a decree dividing equally the
damages and the costs of both courts. See 18 C. C. A. 406, 71 Fed. 989. In
the answer of the Horace B. Parker, there was an allegation "that there was
a heavy vapor or mist at the time, and the was very thick"; and one
of the charges made therein against the Lawler was that she "did not sound
a fog horn, or use any other signal required by law under the circumstances."
One of the grounds upon which the decree of reversal was based was that
these allegations constituted a conclusive admission on the part of Parker
that the conditions were such that she herself was bound to sound a fog
horn, and, having failed to do so, she was necessarily In fault. In view of
this admission, the court stated that it fouud It unnecessary to weigh the
proofs on the question whether there was a mist which rose high enough to
obscure the lights of the vessels respectively.
After this court had rendered the foregoing decision, the appellants pre-

sented a motion for leave to amend, or to apply to the court below for per-
mission to amend, their answer, by striking out the allegations in respect to
the existence of the mist and the omission of the Lawler to sound a fog horn.
At the same time they also filed the following petition to certify questions of
law to the snpreme court: "John Chisholm ancl William H. 'rhOUlHS, the
claimants, appellants In the case above named, respectfully rt>quest the cir-
cuit eourt of appeals to certify to the supreme court of the United States for
Its decision the following questions. They request the court to certify the
question: (1) Whether, when the answer of the claimants, In a cause of col-
lision. in admiralty, contains an allegation that there existed vapor or mist at
the time of said collision (said allegation not being responsive to any of the
allegations of the libel, and not being admitted by the libelants), and charges
that the libelants were negligent (among other acts of negligence) in that
they did not sound a fog horn, said answer being sworn to upon information
and belief only, and It appearing from the testimony that tbe claimant wbo so
verified the answer had no personal knowledge of tbe facts so alleged, said
allegation, or charge of the negligence of the libelants, constitutes a COD.-
clusive admission of negligence on the part of the claimants, If they failed to
sound a fog horn, although the testimony In the case negatives the existence
of said vapor or mist. They also request the court to certify the question:
(2) Whether, In said cause, the court of appeals having held the vessel of
the libelants In fault for failure to exhibit proper side lights, the vessel of the
claimants should be condemned for one-half of the damages in said cause,
because of the allegation and charge in the answer, above stated. although
the testimony In the case failed to prove said allegation. 'l'hey also request
the court to certify the question: (3) Whether. under the circumstances
stated In question 1, above, the court of appeals is justified in refusing to ex-
amine the evidence of the existence or nonexistence of said vapor or mist."
Edward S. Dodge and John J. Flaherty, for appellants.
Eugene P. Carver and Edward E. Blodgett, for appellees.
Before COLT and PUTNAM, Circuit Judges, and NELSON, Dis-

trict Judge

PER CURIAM. With reference to the petition for leave to ap-
ply to the district court for permission to amend. the allegation..
sought to be amended were framed with such deliberation as thev
now stand. that at the hearing of the cause in this court they
insisted on by the petitioners. both orallv and in their brief.
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is no equity in the application. If we have the power, after judg.
ment, to certify this case to the supreme court (Watch Co. v. Rob-
bins, 148 U. S. 266, 13 Sup. Ct. 594), we see in it no such peculiari-
ties as render it appropriate that we should do so. It is full time
the litigation in this court should cease. The petitions that leave to
amend may be reserved, and for a certificate to the supreme court,
are denied.

THE OCEANIC.

MARTS et al. v. THE OCEANIC.

HATHEWAY et al. v. MARTS et al. t "

(Circuit Court of Appeals, Fifth Circuit. February 17, 1890.)

No. 404.

1. ENTRANCE TO HARBOR-NEGLIGENCE OF LICENSED PILOT-STRANDING.
A licensed pilot, who undertakes to take a ship, with salls up, through 11

channel such as that leading over the bar of the St. Johns river,Fla.,
should know the channel, Its depths, shoals, and the changes thereof, and
should be charged with negligence if he fails to skillfulll' direct the course
of the ship, and give proper supervision and direction to the navigation of
the tug which is towing her.

2. SAME-LIA1HLITY OF TUG-PROXIMATE CAUSE.
"Where a schooner entering a harbor in tow of a tug on long hawser, and

with full sails set, was permitted by her pilot to go so near a shoal that she
touched upon it, and 10$t her steerage way, so that she could not, with the
aid of the tug, prevent herself from drifting upon a second sboal, where
she stranded, and was lost, held, that the negligence of the pilot was the
prOXimate cause of the loss, and the tug was not Hable.

Appeal from the District Court of the United States for the
Southern Dlstrict of Florida.
This was a libel in rem by S. B. Marts and others, owners of the

schooner Anna T. Ebener, against the steam tug Oceanic, I. H.
Hatheway and others, claimants, to recover damages for the loss
of the schooner, freight, and cargo, which resulted from stranding
while in tow of the tug. The district court found that both the
schooner and the tug were chargeable with fault, and entered a
decree equally dividing the damages between them. From this de-
cree both parties have appealed.
R. H. Leggett and E. F. Dunne, for Hatheway and others.
E. P. Carver and A. W. Cockrell, Jr., for Marts and others.
Before PARDEE and McCORMICK, Circuit Judges, and BOAR-

MAN, District Judge.

BOARMAN, District Judge. S. B. Marts, of Baltimore, for him-
self and others named in the libel, brought thi::! !'luit in the district
court for the Southern district of Florida against the steam tug
Oceanic, and sets out in the libel, as follows:

1 Rehearing denied April 21, 1896.


