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only from the day such sale was registered according to law and the actual
delivery of the thing sold took place.”

It follows from what we have said on the first ground of de-
fendant’s objections that the plaintiff’s act was not “registered ac-
cording to law,” and that the act of the officials before and by
whom it was acknowledged and recorded, being in fraud of the
law, was without any legal effect. But of that matter we bave
said enough. The plaintiff’s petition shows that defendant was in
possession of the said land when the plaintif’s title accrued to
him, when the suit was brought, and when, on the trial of the pend-
ing case, he offered his said act of sale to prove title in himself
against a third person. It may be that under his pleadings he
would have been forbidden to offer any evidence to show posses-
sion in himself. Considering the evidence offered by plaintiff to
show title in himself against defendant was based only on an act
of sale under private signature, it is clear, before such evidence
could be received, that it was incumbent on him to show a compli-
ance with such prerequisites as are recited in the articles just
quoted, and that until he had shown that the sale to himself was
duly registered according to law, and the actnal possession or de-
livery to him of the thing sold, the court below was right in sus-
taining the defendant’s objections to the admissibility of said evi-
dence. Stevens v. Wellington, 1 La. Ann. 72; Lindeman v. Theo-
balds, 2 La. Ann. 912; Dyke v. Dyer, 14 La. Ann. 702. Therefore
it is ordered that the judgment of the circuit court be affirmed.

UNITED STATES v. FULKERSON et al.
(District Court, 8. D. California. May 18, 1896.)
No. 820.

1. InpicTMENT—REYV. S7. § 8894 —MAa1LING DocUMENT CONCERNING LOTTERY.

1n an indictment under Rev. 8t. § 3894, for depositing in a post office a
document concerning a lottery, an allegation that an envelope deposited
by the defendant ‘“contained a certain pamphlet concerning a certain
lottery, which said lottery was then and there being conducted by a cer-
tain corporation, called,” etc., sufficiently affirms the existence of a lottery.

2, SAME.

In such an indictment, an allegation that the defendant “did knowingly
deposit” in the post office a certain phamphlet concerning a lottery, suf-
ficiently alleges that the defendant knew that the matter deposited con-
cerned a lottery, since the word “knowingly” qualifies, not only the verb
“deposited,” but the whole matter described.

3. LotTEry—REV. S1. § 3894,

The U. Co. conducted a business, the essential features of which wera
as follows: In consideration of a membership fee of $5 and monthly dues
of $2, it entered into contracts with persons who desired to become mems’
bers, purporting to be contracts of indemnity in case of sickness, accident,
or death, and issued to them certificates, containing the usual provisions
of similar insurance policies. To each such certificate were attached 50
coupons of $10 each, which were numbered consecutively, those on the
first certificate issued running from 1 to 50, those on the second certificate
issued from 51 to 100, and so on, indefinitely. The certificates were issued
in the order in which applications were received, by mail or otherwise,
and there was no means of knowing, prior to the issue of a certificate,
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how many had been issued previously, nor what would be the numbers
of the coupons to be attached to it.” It was provided that one-half of the
amounts received from monthly dues should be placed in a so-called “Ma-
turity Fund,” and that, whenever there should be sufficient money in said
fund to pay one or more coupons, such number of coupons sheuld be paid,
and that the coupons to be paid should be deterinined by taking, first, the
coupon numbered 1, then that numbered 5, and so on, in a geometrical
progression, with the ratio 5, until the series reached the highest numbered
coupon s6ld; then taking that numbered 2, then 10, ete., in a second series,
with the ratio 5, and so on, until the numbers of all the coupons sold
should be included in some series. It was also provided that, at the end
of 3 years, each certificate holder should receive the full amount paid in
monthly dues; at the end of 5 years, $150; at the end of 7 years $300;
and at the end of 10 years $500,—but the only resources to provide for such
payments were the membership fees, and certain inconsiderable portions
of the monthly dues; the remainder of such dues, after providing for the
maturity fund, being devoted to an expense fund, and a sick, accident, and
death fund:. Held, that this scheme was a lottery, within the meaning
of Rev. St. § 3804,

Geo. J. Dennis, U. 8. Atty., and Frank G. Finlayson, Asst. U. 8
Atty.

H. A. Pierce, for defendant Fulkerson,

Allen & Flint, for defendant Wood.

WELLBORN, District Judge. This is a prosecution for viola-
tion of section 3894 of the Revised Statutes of the United States (1
Supp. Rev. St. § 803). Defendants have demurred to the indictment
on the grounds hereinafter noticed. There are two counts in the in-
dictment. The first count charges that the defendants “did know-
ingly deposit, and cause to be deposited,” in the post office at Los
Angeles, Cal., a certain pamphlet, and other instruments, concern-
ing a lottery then and there conducted by a corporation called
“United Indemnity Company,” and sets forth in full copies of said
pamphlet and said instruments, and then alleges the scheme or plan
of said lottery to be as follows:

~“To enter into contracts between said United Indemnity Company and per-
sons becoming members thereof, a scparate contract being made with each
person, each of said contracts to purport to be a contract of indemnity in
case of sickness, accident, or death. To issue to each such person becoming
a member of said corporation a certificate of llke tenor and effect as the cer-
tificate hereinbefore set forth, if, in consideration of the entering into of said
contract by said United Indemnity Company, such person, becoming such
member, shall pay a membership fee of five dollars, and a monthly premium
of two dollars for full benefits, or a monthly premium of one dollar for half
benefits, such premiums to be paid monthly, quarterly, semi-annually, or an-
nually; and to further provide, in said contract, that a failure to pay pre-
miums when 'due by the holder of any certificate should not work a forfeiture
of said certificate, but that such failure to pay should suspend the holder
of such certifieate from any benefits thereunder, and that his membership
should lapse until he should be reinstated by payment of the requisite amount
due therefor; and to attach to each certificate, so issued to persons becoming
members of said corporation, fifty coupons, of the denomination of ten dollars
each, each of sald coupons to be of the tenor and effect following, that is
to say:
*'$10 Coupon.

“ “When signed and presented at the home office, the United Indemmty Co.
will pay bearer ten dollars, under the condltlons set forth in the contract of
which this is a part,
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~—*The appropriate number of each coupon being stamped upon the face there-
of; said certificates, pursuant to said plan or scheme of said lottery, to be num-
bered, in their regular order, as applications for membership should be receiv-
ed, commencing with the number one (1); and to attach to each of said certifi-
cates, 80 issued, fifty coupons,—to the first certificate, to wit, certificate number-
ed number one (1), to attach fifty coupons, and to number the same from num-
ber one (1) to number fifty (30), both numbers inclusive; to the second certifi-
cate, to wit, certificate numbered number two (2), to attach fifty coupons, and
to number the same from number fifty-one (51) to number one hundred (100),
both numbers inclusive; and, in the same manner, as each successive certifi-
cate should be issued, to attach fifty coupons thereto, said coupons to be
numbered consecutively, the number of the highest numbered coupon sold
being equal to the product of the nuraber of the highest numbered certificate
issued multiplied by fifty; and, in pursuance of, and in connection with, and
as a part of said plan or scheme of said lottery, to create a fund, to be called
the ‘Maturity Fund,” by retaining for that purpose one-half of the monthly
dues which should be paid monthly by persons holding certificates of member-
ship, as aforesaid, which said maturity fund was to be used for the purpose
of redeeming, in a certain order (hereinafter described), and at such times
as there should be sufficient money accumulated in said maturity fund, the
said coupons, so attached, as aforesaid, to the said certificates so to be issued,
as aforesaid,—that is to say: if, at any time, there should be in the said
maturity fund a sum of money sufficient to pay two or more coupons, then the
coupons then due and payable, in accordance with said order of payment,
should be paid, and to deduct from any coupon maturing and payable, in
accordance with the plan or scheme of said lottery, any excess above double
the amount of monthly dues paid thereon; and, if more than one coupon
should mature during any month, to deduct the same amount from each, and
to place the excess in a fund called the ‘Redemption Fund,” and to use said
redemption fund for the purpose of redeeming certificates. To establish the
following order for the payment of the said coupons so0, as aforesaid, to be
attached to the said certificates, so, in pursuance of said plan or scheme of
said lottery, to be issued, as aforesaid, that is to say: Wirst, to pay coupon
numbered number one (1); next, to pay coupon numbered number five (5);
next, to pay coupon numbered number twenty-five (23); and thus to proceed,
in the payment of said coupons, in an increasing geometrical progression,
with the number five (5) as the ratio of progression, the first term of the
progression being the said numeral one, and the last term ot the progression,
and of the series, being the highest number of the series included within the
number of the highest numbered coupon sold; and, when thus proceeding
from the numeral one (1), as the first term of the progression, the last term
of the progression should no longer be contained within the number of the
highest numbered coupon sold, then to pay the coupon numbered number
two (2); then to pay the coupon numbered number ten (10); then to pay
the coupon numbered number fifty (50); and to thus proceed, in an increas-
ing geometrical progression, with the number five as the ratio of progression,
and the number two (2) as the first term thereof, until the last terin of the
progression should be reached, which said last term would be the highest
number in said series included within the number of the highest numbered
coupon sold; and, when thus proceeding from the numeral two, as the
first term of said progression, the last term of said progression should no
longer be contained within the number of the highest numbered coupon sold,
then to pay the coupon numbered number three (3); then coupon numbered
number. fifteen (15); then coupon numbered number seventy-five (75); and
thus proceeding, in an increasing geometrical progression, with the number
five (5) as the ratio of the progression, and the numeral three (3) as the first
term of the progression, until the last term of the progression should be
reached, which said last term would be the highest number in such series
included within the number of the highest numbered coupon sold, when a
new series should be commenced, the first term of which would be the
numeral four (4), and the ratio of progression being the number five (3); and
thus continuing until the number of each and every coupon sold should be
found in some one of such series, the terms of which proceed in an increasing
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geometrical progression, with the number five (5) as the ratio thereof. And
the grand jurors aforesaid, on their oath aforesaid, do say that the said plan
or scheme of said lottery, 80' by 'them substantially set out, as aforesaid,
involves the further fact that an applicant for membership in the said United
Indemnity Company does not know how. many certificates might be issued
prior to the issuance of his certificate, nor how many certificates have elapsed
prior to the issuance of his certificate to him; and said plan or scheme of
said lottery involves the further fact that such applicant for membership
does not know, and cannot know, whether the certificate that shall be issued
to him shall have attached thereto a coupon or coupons whose day of pay-
ment shall be near, or a coupon or coupons whose day of payment shall be
remote, but the nearness or remoteness of said day of payment is a matter
of chance only.”

In said pamphlet appears, among other things, the following:

“A New Feature. Granted Only by the United Indemnity Company.

“To éach certificate is attached fifty coupons, of ten dollars each. The
certificates are numbered in their regular order as applications are received,
commencing with number one (1), to which is attached coupons from one to
tifty, inclusive. All coupons are paid in their regular order, as soon as there
is sufficient money in the maturity fund, which is composed of one-half (1)
the monthly dues. "The first coupon to be paid shall be number one (1), the
second shall be coupon number five, (5), the third coupon paid shall be num-
ber twenty-five (25), etc.,, so long as the multiple five (5) comes within the
highest numbered coupon sold; then reverting to and paying coupon num-
ber two (2), then ten (10), then fifty (50), ete., always revextmg to and counting
from the lowest numbered unpaid coupon sold, whether in force or not. One-
fourth of the monthly dues constitute the sick, accident, and death fund. The
remaining one-fourth of said dues constitute the expense fund. Any coupon
maturing shall have deducted therefrom any excess above double the amount
of monthly dues paid thereon. Provided more than one coupon matures
during any month, the same amount shall be deducted from each, and the
excess placed in the redemption fund, which fund shall be used for the re-
demption of certificates as follows: At the end of three years, the company
will return to the certificate holder the full amount paid to the company in
monthly premiums; at the expiration of five years, $150; at the expiration
of seven years, $300; at the expiration of ten years, §500,—less moneys re-
ceived under its certificates.

“Temporary Loans.

“The board of. directors may loan to the maturity fund any excess above
$25,000 that may accrue in the indemnity and redemption funds. In case of
an emergency, any surplus in the expense fund will be temporarily used to
meet the same; thus adding to the company unusual features of strength.”

Among the other papers contained in said envelope was an instru-
ment entitled, on one side, “Application for Membership in the Unit-
ed Indemnity Company of Los Angeles, California,” and on the other,
or obverse, side, headed with the word “Confidential,” which said in-
strument, on the former side, is, in part, as follows:

“Membership Fee, $5.00. First Month’s Premium must Accompany This Ap-
plication,
“Application for Membership in the United Indemnity Co. of Los Angeles,
California. Room 439 Bradbury Blk.
“Certificate 245. Class A.

“I hereby apply for membership in the above company, to be based upon
the following statement, which I warrant to be true;

“Full name, . Age,
“Residence, . County of
“Street No. State of

“My occupatlons are
“Insurance in ) Accidental death §——— Weekly Indemnity § Accident
ease of  { Natural death §——, in case of { Sickness.
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“A premium of $ per month will be paid monthly, quarterly, or yearly.
My death benefits shall be paid to , whose relationship to me is that of

* *® * * ® * » » L L ¥ »* *

*The liability of the association shall be always subject to its existing by-
laws, and to amendments or alterations that may be made thereto, and I agree
that this application, and the terms of the certificate to be issued in conse-
quence thereof, and the by-laws, shall be the basis of membership between
me and said association, and I agree that the contract, when made, shall be
held and construed, at all times and places, to have been made in the city of
Los Angeles, California, and that benefits due me are payable there, and
that, if suit is brought to enforce said contract, that the same shall be brought
in: the courts of said city and county, and not elsewhere; and I declare that
the acting president of the association shall have the power, in my absence,
at any and all future meetings of the members or board of directors of the
association, to act as my attorney in fact, and to deposit the vote to which I
would be entitled, provided it should be deemed necessary for the preservation
and protection of the best interests of the association. And that any person
other than the assured presenting this application to the secretary of the
association for acceptance shall be my agent, and not the agent of the associa-
tion, and that there must accompany this application not less than one full
month’s dues (of $2.00 or $1.00 for half rate) or application will not be ac-
cepted. .

- “Dated this 1st day of Nov., 1895.

“Witness; ——,

“Signature of applicant: —-"

And the other side of said instrument is as follows:

*“Confidential.

“Dear Wm. Hayes: If you do not wish to pay dues on the enclosed certifi-
cate No. 245 (see application on back hereof), we have made arrangements
with parties who are willing to advance all payments for you, from month to
month, on conditions that you permit them to receive all benefits from coupons
maturing during such time within three years, as you may not pay the monthly
dues, during which time your benefits will be limited to: weekly indemnity in
case of accident only. In case you degire to pay dues atfter the parties re-
ferred to have made one or more payments for you, the company shall be per-
mitted to retain from the first coupons on your certificate maturing thereafter
the purchase price and:the amount of monthly dues that have been advanced
for you. The above offer iz made to a limited number, for the purpose of in-
troducing our business throughout a wide range of territory, with a view of
securing agents. Should you secure any business for the company, we will
allow -you the membership fee, to say the least. Please refer us to some live
agents. Fill out and sign application on back hereof, and return to home
office. In case you do not wish Hall & Co. to advance dues for you, accompany
this application with $2 dues for the coming month; otherwise Hall & Co.
will pay same for you, under above agreement.

“Respectfully, The United Indemnity Co.

“If what we here tender you is not appreciated, return in 5 days.” -

The certificate referred to in the instrument last copied is as fol-
lows:

“No. 245, Class A.
“United Indemnity Co. of California.

“In consideration of the sum of $5.00, membership fee, and of the repre-
sentations and agreements contained in the application for membership, and
a compliance with the rules and regulations of the company, which are re-
ferred to, and made a part hereof, also the sum of $2.00, being payment for
the first month’s dues to it, in hand paid, and the agreement to pay a like
sum on or before the first day of each month thereafter, does hereby accept
Wm. Hayes, age , residing in Colton, state of Calif.,, whose occupation
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is , under class , a8 a member of the United Indemnity Company,
and, by virtue of said membership, entitled said member to all benefits under
this certificate and the by-laws of the company.

“Section 1. In case the company does not receive to the member’s credit, at
its home office in Los Angeles, California, the monthly dues of § on or
before 30 days from date of this certificate, the same will become suspended.

“Sec. 2. Should said member receive bodily injury through external violent
accident, which shall produce visible marks upon the body, and which shall
immediately totally disable the member from work, the company will in-
demnify the member for the time of total disability in the sum of § per °
week, for a period not exceeding 26 weeks, during any year following date
of this certificate, except as provided in the application,

“Sec. 3. Should the disability, as above mentioned, after membership for
six months immediately prior to the happening of the aecident, during which
time this certificate has at no time been suspended, solely and alone cause the
death of the member within sixty days from the happening of the accident,
then the company will pay to $

“Sec. 4. After membership for four months without delinquency, immedi-
ately prior to the beginning of illness, should the member become ill from any
disease not chronic in nature, not excepted by the application, nor caused by
narcotics, intoxicants, epidemics, excesses, or immoral conduct on h— part,
and be wholly incapacitated from transacting any work or business pertaining
to h— occupation, and as the result thereof be confined to the bed for not
less than seven consecutive days, the company will pay (not exceeding 26
weeks during any year) the sum of $ per week, provided that in no case
shall there be any liability for any disease not common to both sexes.

“Sec. 5. After membership without delinquency for six months immediately
prior to the beginning of an illness resulting in death, within 60 days from the
beginning of said illness from any cause which would entitle the member to
sick benefits, then the company will pay to $

“Sec. 6. Of the monthly dues paid hereon, one-half shall be placed in the
maturity fund for redeeming coupons, in their regular order, as often as there
is a sufficient amount in said fund. The first coupon to be paid is No. 1, the
gecond is No. 5§, the third is No. 25, and so on, so long as the multiple 5 comes
within the highest numbered coupon sold; then reverting to and paying
coupon No. 2, then 10, then 50, and so on, always reverting to and counting
from the lowest numbered unpaid coupon sold, whether in.force or not. One-
fourth of the monthly dues constitute the accident, sick, and death fund, and
one-fourth of said dues constitute the expense fund.

“Sec. 7. It is agreed that any coupon maturing shall have deducted there-
from any excess above double the amount of monthly dues paid thereon.
Provided more than one coupon matures during any month, the same amount
shall be deducted from each, and the excess placed in the redemption fund,
which fund shall be used for returning to the certificate holder, at the end of
three years from date of this certificate, the monthly dues paid thereon; at
the end of five years, $150; at the end of 7 years, $300; at the end of 10 years,
$500,—less moneys recelved under their certificate, provided 30 days’ notice
shall be given within 90 days prior to surrender period. Face value of
coupons maturing during suspension will be deducted from surrender values.

“Sec. 8. Payment of $1.0C per month entitles the holder to one-Lhalf benefits.

“Sec. 9. In case of necessity, temporary interchangeable loans may be made
between the redemption fund and the indemnity fund, and any excess above
$25,000 dollars that may accrue in the redemption fund may be lent to the
maturity fund.

“Paragraph 1. Payment of claims arising hereunder shall be payable at the
office of the company in Los Angeles, California, within ninety days from
date of satisfactory proof, to be submitted upon blanks furnished by the com-
pany for that purpose.

“Par. 2. And provided, further, that the company shall not be liable for
any disability or death that may happen to the holder hereof after he or she
shall have passed his or her seventieth birthday.

“Par. 3. No suit or proceeding, at law or in equity, shall be commenced
prior to the expiration of ninety days after the receipt of proof satisfactory
to the company at its home office, All claims under this certificate shall be
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subject to proof of insurable interest. The liability of the insured hereunder
is not limited to a fixed premium,.

“Par. 4. Fraud or concealment in obtaining membership, or attempting,
by like means, to obtain indemnity, slhall make the membership and this
certificate void.

“Par. 5. The beneficiary can be changed only on application to the home
office. Should the membership lapse for any cause whatever, and be rein-
stated by the company, no claim of any kind will be allowed between the date
of lapse and fifteen days after the date of reinstatement; the applicant then
being in good health. A full compliance with each and every provision, con-
dition, and requirement hereof, and with the by-laws, is a condition precedent
to any liability of the company hereunder, and waiver of any of the afore-
said provisions, conditions, or requirements cannot be made, nor shall be
claimed, by the act or acts or understanding of any agent, or other person
whatsoever.

“In witness whereof, the United Indemnity Company bhas hereunto affixed
its corporate seal, and caused these presents to be signed by its president and
attested by its secretary, and delivered at the office of the company in Los
Angeles, state of Calitornia, this first day of First, one thousand eight hun- -
dred and ninety-five.

“[Seal United Indemmty Company.]

“J. L. Fulkerson, President.

“R. N. Wood, Secretary.”

Attached to this instrument are fifty coupons, numbered from
12,201 to 12,250, inclusive, and each being, except as to their num-
bers, in the words and figures following:

“$10 Coupon.

“When signed and presented at the home office, the United Ingemnity Co.
will pay bearer ten dollars, under the conditions set forth in the conuact ot
which this is a part.”

The second count of the indictment is disposed of in the last para-
graph of this opinion. To the first count the objections urged are—
First, failure to allege the existence of a lottery; second, failure to
allege knowledge, on the part of the defendants, that said pamphlet
and instruments concerned a lottery; third, that the plan or scheme
set forth in the indictment does not constitute a lottery. My conclu-
sion, as to each one of these objections, will be briefly stated:

1. One of the allegations of the indictment, with reference to the
envelope which defendants are alleged to have deposited in the post
office, is as follows:

“And which said envelope then and there contained a certain pamphlet con-
cerning a certain lottery, which said lottery was then and there being con-
ducted by a certain corporation called *United Indemuity Company.’”

If this part of the indictment does not directly affirm the existence
of a lottery, it would be difficult to find language that would accom-
plish that result; and this seems to be the opinion of attorneys for
defendant Fulkerson, for, in their last brief filed in cases 815 and
816, March 18, 1896, at pages 3 and 5, and speaking of the allega-
tions in the indictments in said cases, as to the existence of a lot-
tery, they say:

“This may he the opinion of the pleader, that a certain lottery existed, but
that existence is not charged. When did it exist? When was it ‘conducted’?
Had he said that the matter concerned a certain lottery then and there being
conducted, I grant you that would have been equivalent to an allegation of
the existence of a lottery; but the statement ‘a certain lottery conducted’ is
simply by way of recital,” ete,

v.74F.n0.5—40
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The indictment in the case at bar is much more specific and direct,
in this respect, than were the indictments in the cases of Horner v.
T. 8, 147 U. 8. 462, 13 Sup. Ct. 409, and U. 8. v. Conrad, 59 Fed. 458.
See, 1]@0 State v. V\ illis, 78 Me. 74 2 Atl. 848,

2. Wiﬂl reference to the second objection above stated, T am of
opinion that the words of the indictinent, “did knowingly deposit,”
ete., in their ordinary acceptation, mean that defendants knew that
the matter which they are alleged to have deposited in the post office
concerned a lottery. Om this point I shall follow, not the ruling in
U. 8. v. Blenker, 32 Fed. (91, but the views expressed by Mr. Justice
Brewer, as follows: .

“Doubtless, the question turns largely on whether the word ‘knowingly,’
as used in the statute and the indictnient, qualifies simply the adjacent verb
‘deposit,” or the whole matter described.. It may be conceived that, ordinarily,
an advetrb is understood as qualifying its adjacent verb, and yet that is not
always true; and, iu construing words and sentences used in an indictment,
we are to give them their ordinary significance, in the absence of some tech-
nical construction necessarily imposed upon them. Now, it is a familiar use
of the adverb ‘knowingly’ that it qualifies both its adjacent verb and the full
act thereafter described. A few simple illustrations will make this clear: I
say that g party knowingly told a lie. Every one understands from that that
I mean that the party has stated that which he knew to be a lie, and not
simply that he stated that which was in fact untrue, yet unknown to him to
be untrue. And in the same way, when I say that a party knowingly deposited
an obscene picture, no one supposes that I mean that he simply deposited
a picture, the character of which he was ignorant of. All understand that
I mean to say that he has deposited that which he knew to be obscene,
and this because the adverb ‘knowingly,” used in sentences of this kind, by
the common understanding of all, goes beyond the mere verb, and includes
broadly all that is expressed in the full act charged to have been done,” U.
8. v. Clark, 37 Fed. 107.

The same ruling has been made by Judge Shiras, of the Northern
district of Iowa, who makes the fo]lowmg reference to the case last
cited:

“In U S. v. Clark, 387 Ped IOb the same questlon was pabsed upon by Mr.
Justice Brewer, then circuit judge for this circuit; it being therein held that
an indictment ChﬂI“‘ln"‘ the defendant with knowingly depositing in the post
oflice, for mailing and delivery, a certain lewd and obscene picture, was sutii-
cient, as it- would be held that the word ‘knowingly’ gqualifies the full act
charged to be done, and is not limited to the mere act of depositing in the
post office. IFollowing this ruling, it must be held that the indictment in the
present case is sufficient in this particular, and the demurrer is therefore
overruled.” TU. 8. v. Nathan, 61 Fed. 956

See, also, Dunbar v. U, 8., 156 U. 8. 185, 15 Sup. Ct. 325.

In this last case, Mr. J us‘rlce Brewer, delivering the opinion of the
court, enunciates substantially the same doctrine declared by him
in U. 8. v. Clark, supra, and also distinguishes U. 8. v, Carll, 105 TU.
8. 611. The following cases are also in line with Justice Brewer’s
views: U. 8. v. Chase, 27 Fed. 807; State v. Williams (Ind. Sup.) 38
N. E. 339; People v. Stanton, 39 Cal. 608. See, algo, Rosen v. U, S.
(No. 424; decided Jan. 6,:1896) 16 Sup. Ct. 434. From the last cited
case I make the followlng extract:

“In their ordinary acceptatlon. the words ‘unlawfully, willfully, and know-
ingly,” when applied to an act or thing done, import knowledge of the act or
thing so done, as well as an evil intent or bad purpose in doing such thing;
and, when used in an indictment, in connection with the charge of having de-
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posited in the mails an obscene, lewd, and lascivious paper, contrary to the
statute in such case made and provided, could not be construed as applying
to the mere depositing in the mail of a paper, the contents of which at the
time were wholly unknown to the person depositing it.,”

It is true that in that case the ruling was confined to the facts be-
fore the court, the objection having been made after verdict; but the
reasoning of the opinion, as shown b) said extract, is equall) ap-
plicable to a case where the objection is presented on demurrer

3. The remaining question to be determined is whether or not the
scheme set forth in the indictment is such a one as the statute de-
nounces. The term “lottery” has been often defined by high authori-
ties, and I shall not undertake original definitions, but employ and
adopt such as have heretofore received judicial approval. “The stat-
ute,” said Judge Deady, “is directed against the use of the mails for
the conveyance of any advertisement of ‘any lottery or gift enter-
prise of any kind. This language is sufficiently comprehensive to
include any scheme in the nature of a lottery. It cannot be deemed
necessary to here enumerate the many similar definitions given
by lexicographers and courts of the term ‘lottery” It may be suffi-
cient to say that it embraces the elements of procuring, through lot
or chance, by the investment of a sum of money, or something of
value, some greater amount of money or thing of greater value.
‘When such are the chief features of any scheme, whatever it may be
christened, or however it may be guarded or concealed by cunningly
devised conditions or screens, it is, under the law, a lottery.,” U. 8.
v. Wallig, 58 Fed. 942. To the same effect, the supreme court of the
United States has approvingly referred to decisions of the state
courts and of England, as follows:

“As to what have been held to be lottery tickets by the courts of the several
states, reference may be had to * * * C(Chavannah v. State, 49 Ala. 306,
where it was held that the venturing of a small sumn of money for the chance
of obtaining a greater sum was a lottery; Com. v. Sheriff, 10 Phila. 203, where
it was said that whatever amounted to the distribution of prizes by chance
was a lottery, no matter how ingeniously the object of it might be coicealed.
* * % Tn Sykes v. Beadon, 11 Ch. Div. 170, 190, there were holders of
certificates, who subscribed money to be invested in funds, which were to be
divided among them by lot, and divided unequally,—that is, those who got
the benefit of the drawings got a bond bearing interest and a bonus, which
gave them different advantages from the persons whose certiticates were not
drawn,—and it depended upon chance who got the greater or the lesser ad-
vaniage. The scheme was held to be a subscription by a number of persons
to a fund, for the purpose of dividing that fund among them by chance, and
unequally; and Sir George Jessel, master of the rolls. characterized the scheme
as a ‘lottery.’” In Taylor v. Smetten, 11 Q. B. Div. 207, packets were sold,
each containing a pound of tea, at so much a packet. In each packet was a
coupon entitling the purchaser to a prize, and that fact was stated publicly
by the seller before the sale, but the purchasers did not know until after the
sale what prizes they were entitled to, and the prizes varied in character and
value. The tea was good, and worth the money paid tor it. It was held that

the transaction constituted a lottery, within the meaning of the statute.”
Horner v. U. S, 147 U. S. 449, 13 Sup. Ct. 409.

In the light of these authorities, careful examination of the pam-
phlet and other instruments copied in the indictment satisfies me
that the scheme therein outlined is a lottery, and, besides, deludes
with false and mischievous pretenses, The confidential communica-
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tion of the United Indemnity Company to Hayes, set out in
the indictment, is a specimen of these pretenses. That communica-
tion, after inviting Hayes to membership in the company, informs
him that an arrangement has been effected, whereby a certain Hall
& Co. will advance all payments, from month to month, on account
of the membership tendered Hayes, and thus provide him with
financial indemnity against accident, on condition that he will per-
mit said Hall & Co. to receive all benefits from coupons maturing
during such time. Full characterization of the document is un-
necessary. I refer to it simply because of the implication it car-
ries, that the chances for securing lucky coupons are so great that
Hall & Co. were willing, for these chances, to meet all of the ex-
penses of the membership gratuitously proffered to Hayes. This
false allurement itself points out the vicious nature of the scheme,
and stigmatizes its so-called “indemnity feature” as but a mask for
the real object,—distribution of prizes by chance. The scheme pro-
vides that one-half of the total receipts of the company, outside of
the membership fee of five dollars, shall constitute what is called a
“maturity fund,” which fund, as fast as accumulated, is redistrib-
uted among the subscribers, according to a plan characterized by
as much uncertainty and chance as it is possible to impart to any
scheme. It should be remembered, in this connection, that the
“maturity fund” is not put at interest, or in any way invested, but
simply paid back, as fast as accumulated, to certain of the sub-
scribers. This fact, itself, argues the existence of that gambling
element which the law condemns; for no man, however absolutely
he relied upon the ignorance and credulity of his intended dupes,
would ever devise or promote a scheme whereby persons are in-
vited to raise, by voluntary contributions, a fund solely for the pur-
pose of redistribution among themselves, unless to each there was
offered a c¢hance of getting back something more than he contrib-
uted. The element of chance, however, is specifically and clearly
discernible in the facts that the numbers of the coupons which any
particular applicant receives depends upon the order in which his
application goes in to the company, and that the determination of
what coupons shall be paid is made tc depend upon a device of
numbers, whose operations are such that it is utterly impossible for
any one to know the result, until the same has been accomplished.
It is true that no wheel is employed, from which, at stated periods,
tickets are drawn ; but the machinery of the scheme, embracing the
postal establishment of the United States, is perpetually in motion,
and prizes, in the shape of so-called “matured coupons,” continually
distributed to those who secure the lucky numbers. This scheme,
in many respects, is similar to that in the case of MacDonald v. U.
8., 63 Fed. 426, 12 C. C. A. 339, which was unqualifiedly condemned
by the court. From the opinion in that case I make the following
quotation:

“It is insisted that the element of chance is wanting in the scheme, but its
presence is manifest. It is not present primarily in the uncertainty of the

time when a bond will be paid, because, once bonds have been issued, the
order of payment is governed by a fixed rule, and the time of payment is un-
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certain only so far as it depends upen the amount of business done by the
company, and the nurmber of lapses of bonds of earlier issue. The element
of chance, which condemns the scheme, is incident to the numbering of the
bonds before lssue, and not directly to their payment afterwards. By the
table which determines the order of payment, bond numbered one is payable
first, No. five next, No. two next, and so on, alternating between numerals,
so-called, and multiples of five, except, it will be observed, that between every
fourth and fifth of the multiples no numeral intervenes, There are four
numerals to every multiple, and it follows that a bond (which might as well
be called a 'ticket’) bearing a high multiple number will be entitied to pay-
ment sooner than three-fourths of the bonds bearing lower nuimbers among
the numerals, and the further the process is carried the greater becomes
the disparity between the multiple and numeral numbers next to be paid,
and, correspondingly, the bounds numbered with numerals, except as bene-
fited by lapses, become less and less valuable, because the day of possible pay-
ment becomes more and more remote. Now, whether or not a purchaser
will obtain a bond of one number or another depends, as the evidence very
clearly shows, upon the order in which kis application shall reach the hand
of the secretary; and that is largely a matter of chance. The secretary re-
ceives applications by mail and otherwise, sometimes singly, and sometimes a
number together, and in the order of receipt, and, as he chances to take up
one or another first, passes them through a registering device, and, in accord-
ance with the notations thereby made upon the appiications, the bonds are
numbered and issued. But for the purchaser’s hope—or, as it may as well
be said, for hLis chance—of getting a multiple number, the business would
soon cease. “IlLe multiple systemn is a new invention,’ said a witness for the
defendants, ‘a table, copyrighted, to make the inducement for a person to
purchase a bond at one tiine just as great as at another;” and; however dis-
guised in words, it is evident that the inducement consists mainly in the
chance of obtaining a multiple number. It was insisted at the bearing that,
since every bondholder who shall continue to pay his dues will ultimately
receive the promised sum, the prizes are equal, and therefore there is no lot-
tery. But it is idle to say that & sum or an obligation for a sumn due and pay-
able to-day, or at an early day, is of no more value than an obligation for an
equal amount, without interest, payable at a remote and indefinite time.
Reference has been made to Horner v. U, 8., 147 U. 8. 449, 13 Sup. Ct. 409,
but, in the elaborate presentation there made of the subject, we find nothing
wbhich we deem inconsistent with our views of the present case.”

The language of Judge McComas in U. 8. v. Sherwood (Sup. Ct.
D. C.; opinion filed June 23, 1894; not to be reported), in some re-
spects, is directly pertinent here:

“The plan of this National Investment Society, as set forth in the letter,
circulars, and by-laws, shows that it is impossible for the members to share
equally in the funds, and that the more fortunate applicants are those whose
certificates bear the earliest numbers, that the number of the certificates,
and their consequent value, depends upon chance. In different states, ap-
plicants, on the same day, may mail subscriptions for certificates in this
company. Whether or not an applicant will receive a certiticate of one
number or another depends upon the order in which the applications may
reach the officer of this company who issues the certificates, and that is a
matter of chance. This oflicer receives these applications by mail, or other-
wise. It may be one at a time; it may be many at the same time; and,
according to the order in which he chances to receive themn, or as he chances
0 take up one or another, and determines the number of each applicant’s
certificate, the certificates are numbered and issued. He who by these chan-
ces luckily receives an earlier number will be paid sooner, and will pay in
less money than another, who, subscribing on the same day, receives a later
number, and will by these chances be required to pay longer and more money,
and wait longer for payment of his shares. It ig this element of chance in
numbering the certificates which I believe to be a violation of this anti-lottery
law. It is evident that the inducement to subscribe consists mainly in the
chance of securing an early or lucky number. As in Ballock v. State, 78 Md.
1, 20 Atl, 184, approved in Horner v. U. 8., 147 U. 8. 463, 13 Sup. Ct. 409«
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‘It cannot be said this is not a species of gambling, and that it does not tend.
in any degree, to promote a gambling spirit. It certainly cannot be said that
it is not in the nature of a lottery, and that it does not tend to create a desire
for other and more pernicious modes of gaming.’ The element of chance
which condemns this schemme as a lottery, or similar enterprise, dependent
upon chanece, is incident to the numbering of the certificates before issue, and
not directly to their payment afterwards.”

In answer to this, however, defendants quote from Judge Blod-
gett’s opinion in U. 8. v. Zeisler, 30 Fed. 499, as follows:

“If these drawings determined only the time when these bonds would be
paid, I should say that the mere determining of that time by lot or drawing
would not give them the characteristics of a lottery.”

Whatever may be thought of the correctness of this statement
of Judge Blodgett, it is a sufficient answer now to say that the
statement was made in connection with facts, which, in one essen-
tial particular, at least, were different from the facts of the case
at bar. The bonds referred to by Judge Blodgett were sure of pay-
ment, some time or other. Such, however, is not the situation here.
As shown by the certificate set out in the indictment, one-half of the
monthly dues was to be set apart as a “maturity fund,” from which
the coupons attached to the certificates were to be paid as often as
there was a sufficient amount in said fund, it being provided, how-
ever, that from any coupon maturing there should be deducted any
excess over double the amount of monthly dues paid thereon, and
that, if more than one coupon should mature during any month, a
similar amount should be deducted from each. This excess, which
necessarily could only be an inconsiderable part of one-half the
monthly dues received by the company, was to be placed in a fund
called the “Redemption Fund,” to be used for returning to the cer-
tificate holder, at the end of three years from the date of his cer-
tificate, “the monthly dues paid thereon; at the end of five years,
$150; at the end of seven years, $300; at the end of ten years, $500.”
Certainly, the mere statement of this plan shows that it was impos-
sible of fulfillment, and that the certificate holders, not only were
not sure of ultimate payment, as in the Zeisler Case, but, by the
very terms of the certificate, it was impossible that all should be
paid. Furthermore, it seems to me incontrovertible that an obliga-
tion for a given amount due to-day is more valuable, by at least cur-
rent rate of interest, than an obligation for the same amount due one
yvear hence, without interest. If this be true, it follows, unavoida-
bly, that time of payment is an essential element of value in non-
interest-bearing obligations, and a scheme which involves such ob-
ligations, and matures them by chance, the other requisites being
present, is a lottery.

I think both counts of the indictment good,—the first for the rea-
sons given in this opinion, and the second for reasons indicated in
my opinion (U. 8. v. Fulkerson, 74 Fed. 631) filed to-day in case No.
815.

Demurrer overruled.
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UNITED STATES v. FULKERSON et al.
(District Court, 8. D. California. May 18, 1896.)
No. 815.

1. IspreraENT—MAILING LETTER CONCERNING LOTTERY—REV. ST. § 3804
An allegation in an indictment under Rev. St. § 3894, for dgposmnv in
the post office a letter concerning a lottery, that the stendant knowingly
deposited *‘a certain letter concerning a -certain lottery conducted by a cor-
poration called,” ete., sufficiently shows, assuming such showing to be
required by the statute, that the letter concerned a lottery existing at the
time the letter was mailed. '
2. SAME.
Such an indictment need not allege specifically facts showing the enter-
prise-to be a lottery. A general averment to that effect is sutiicient.
3. DAME.
. Nor need such an indictment allege that the letter d@posxted in the post
office was in ald of a lottery, since the statute does not require this as an
element of the crlme, but only that the letter should have been concerning
a loitery.

4. Savu,

It is not necessary that documents set out in such an indietment, and
4alleged to have been deposited in the post office, should show, upon their
face, that they concern a lottery; nor are documents so set out repugnant

" to the allegation that they concern 4 lottery because they do not show that
‘fact on their face.

5 BAME.
© When such an indictment declares the scheme in question to be a lottery,
without giving the details thereof, or describing its plan, such allegation
must, for the purposes of a demurrel, bhe tdleD as true; and the objec-
tion that such scheme is not a lottery, because the only element of chance
therein relates to time of payment, cannot arise.

Geo. J Dennis, U. 8. Att) ., and Frank G. led\bou, Asst. U, 8.

Atty.
H A. Pierce, for defendants.

V\"ELLBORN, District Judge. This is a prosecution for a vio-
lation of section 3894, as, amended,. of the Revised Statutes of the
_United States (1 Supp Rev. St. p. 803). The indictment contains
two counts. The first count alleges.that defendants, on November
9, 1895, “did knowingly deposit, and cause to be deposited,” in the
post office at the city of Los Angeles, Cal, “a certain envelope,
* * * which said envelope then and there contained a certain
letter concerning a certain lottery conducted by a corporation
called the Interstate Mutunal Investment Company of Los Angeles,
California;” and then sets forth a copy of the letter. Similar al-
legations are also made with reference to a receipt and a printed
circular; copies of the receipt and circular following said alle-
gations, respectively. The second count is substantially the same
as the first, except that the allegation of the nonmailable character
of the documents set forth in said count is that said documents
concerned “an enterprise offering prizes depending upon lot or
chance, conducted by a corporation called the Interstate Mutual
Investment Company, of Los Angeles. California;” and, also, ex-
cept that the documents set forth in the second count are different
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from those contained in the first count. Under their demurrer, de-
fendants make the following objections to said indictment: First,
that the indictment does not show when the lottery therein re-
ferred to existed, nor does it adequately allege the existence of
such lottery; second, that the indictment does not show that the
matter alleged to have been deposited in the mail was for the
purpose of promoting a lottery; third, that the documents set out
in the indictment do not show upon their faces that they concern
a lottery, and are therefore repugnant to the allegation that they
do concern a lottery; fourth, that the only element of defendants’
business which depends upon chance is the determination of the
time of payment, and this element of chance does not make said
business a lottery. These objections I shall notice in the order
of their statement.

1. The allegation of the indictment which the first objection
challenges is that the defendants knowingly deposited in the post
office “a certain letter concerning a certain lottery conducted by
a corporation called the Interstate Mutual Investment Company,
of Los Angeles, California.” This language, fairly construed, I
think, must be held to mean that the letter concerned a lottery
existing at the time the letter was mailed. The allegation could
be made more definite on this point, but a fair construction of
it, I think, is as above stated. Besides, assuming that the
documents set forth in the indictment do concern a lottery, they
show upon their faces that it was a then existing concern. I do
not mean to hold that the section requires the lottery to be in ex-
istence at the time the prohibited matter is mailed, but simply
that, if such be the law, the present case is fully within the re-
quirement. The indictment need not allege specifically facts show-
ing the enterprise to be a lottery. A general averment to that
effect is sufficient. State v. Follet, 6 N. H. 53; Com. v. Horton, 2
Gray, 69; Freleigh v. State, 8 Mo. 606; France v. State, 6 Baxt.
478.

2. The second objection, that the indictment fails to allege that
the matter deposited in the post office was in aid of a lottery, is,
in my opinion, untenable. I cannot ascribe to the word “concern-
ing,” employed in section 3894 of the Revised Statutes, the sig-
nificance contended for by the defendant, but think it should be
taken in its ordinary meaning. Thus accepted, the word signifies
“pertaining to”; “having relation to.” Nor does it conflict with
this interpretation to concede that a letter “pertaining to,” or “hav-
ing relation to,” a lcttery, might, under some circumstances, be
deposited in the mail, and yet no crime be thereby committed. Such
circumstances, however, would simply constitute a case manifestly
outside of the intent of congress, as shown in the section, and which,
therefore, the courts would hold to be exceptional. This has been
aptly illustrated by Judge Phillips in U. 8. v. Harmon, 45 Fed. 414,
and I quote at some length from his opinion, as follows:

“We are next confronted with the principal contention of the defendant,

that the act—the thing done by him—is wanting in the eriminal intent which,
as lhe contends, qualifies every criminal offense, especially one rising to the
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degree of a felony. The argument is that, if the offense in question is com-
pleted by the mere overt act of knowingly placing in the post office an ob-
scene print, publication, ete., it would subject to indictment and punishment
the judge of this circuit for sending the indictment herein containing the
forbidden publication, senut him through the mail by mistake, back to the
clerk of the court through the mails, or that such a publication made in a law
book, as a report of this case, would subject the publisher to the penalty
of the law for mailing it to his subscribers; that, as the overt act of the
judge, for instance, can only be exonerated in law by proof of the absence
of criminal intent, the rule of exception must be indifferently applied, so that
in every case the question of intent, motive, purpose, must be open to in-
quiry, and, if there was no evil design,—no animus mali,—the jury should
be directed to acquit. The deduction from this particularization has for its
postulate a radical misconception of the postal organization, and the scope
and policy of the law touching obscene literature. The government is author-
ized, not commanded, by the constitution to maintain post offices and post
roads. The system is organized and maintained by the government on the
public responsibility, solely for the purpose of promoting the public welfare,
in facilitating business, commercial, and social intercourse. It is designed
to aid legitimate business, and not such as is calculated directly to corrupt
the public morals, and sap the foundations of society and government. Hav-
ing the right to establish or disestablish post offices and post roads, just as
the public interests may require, congress may say to what extent the public
or any individual may use them, and for what purpose, and may therefore
limit both the quantity and the quality of the matter sent through the mails.
The public officer, like a judge, who commits to the mails an indictment con-
taining the vicious publication in question, in the performance of an official
duty connected therewith, and in the administration of public justice, is em-
ploying the mails, within the purview of the object of the constitution. Such
a user must, ex necessitate rei, be held by the courts to be the exception to
the letter of the statute arising from necessary implication, as much so as in
the case of the Bolognian law, which enacted ‘that whoever drew blood in
the streets should be punished with the utmost severity.’ It was held not
to apply to the surgeon who opened a vein of a person in order to save his
life, when he had fallen in the street in a fit.”

My opinion is that the section does net require, as an element
of the crime which it denounces, that the prohibited matter should
have been mailed in aid of the lottery, and, therefore, the aver-
ment of that specific intent is unnecessary. Bish. St. Crimes, §
360; U. 8. v. Lynch, 49 Fed. 851. In the case last cited, Judge
Ross says: .

“The words of the statute themselves fully, directly, and expressly, without
any uncertainty or ambiguity, set forth all the elements necessary to consti-

tute the offense intended to be punished; and, that being so, an indictment
that charges the offense in the language of the statute is sufficient.”

It is only where the statute does not expressly and directly set
forth all the elements constituting the offense that the employ-
ment in the indictment of the words of the statute is insufficient.
If, however, it were conceded that the statute does impliedly re-
quire a specific intent to promote a lottery, still the indictment
would not be open to objection in this respect, because the papers
therein set out show on their faces, and unquestionably, that they
were intended to promote the enterprise to which they relate.

3. In support of the objection that the documents set out in the
indictment are repugnant to the allegations characterizing them,
defendants cite the case of U. 8. v. Grimm, 45 Fed. 558. The rule
enunciated in that case cannot apply here, and its inapplicability
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is so clearly demonstrated in the government’s brief filed in the
present case, that I quote therefrom the following extract:

“The postal cards set forth in case No. 816 are not requgnant to the alle-
gation that they ‘concern’ a lottery, and the indictment is not within the rule
in the Grimm Case, 45 Fed. 558 The indictment in the Grimm Case was
drawn under an act which makes it an offense to mail any letter, etc., giving
information where, how, or by whom an obscene, lewd, or lascivious picture
may be cbtained. Under that act, the letter must give information or notice.
Here, however, the crime is complete if the letter, circular, etc., concerns
a lottery. It is not necessary that the letter should, on its face, give any
information or notice about the lottery, or where lottery tickets, for example,
may be purchased. It is sufficient if the letter or circular merely concerns
~—that is, relates to,—a lottery. Now, it wnay well be that, if a statute makes
it an offense to mail any letter giving certain notice, the indictment is uncer-
tain if such letter, as set forth in heec verba, does not on its face appear to
give such notice or information. In such case there is an apparent repug-
nancy between the letter and the allegation that it does in fact give such no-
tice, and such apparent repugnancy can only be removed by a further aver-
ment of the circumstances under which the letter was written, as by setting
forth the letter, if any, in reply to which it was written. But the case is
wholly different where the offense is complete if the mail matter merely con-
cerns the unlawful occupation. There are so many thousands of ways in
which a letter or postal card may concern a lottery, that there is no apparent
repugnancy between the allegation that a postal card concerns a lottery,
and the contents of such postal card, even though such a postal card should
merely purport to be a receipt for money paid. In the one case, the letter
cannot give the alleged information, unless it does so upon its face, either
when read alone by itself, or in connection with other letters with which
it is connected; and, therefore, there is an apparent repugnancy between
the allegation that the letter does, in fact, give such information, and the
letter itself, unless the letter does, on its face, show that it gives the alleged
information, or the.circumstances necessary thereto are set forth in con-
junction with the letter. Whereas, a letter may ‘concern’ a picture or a lot-
tery, even though it does not appear to do so upon its face, either when read
by itself, or when read in conjunction with any other letter or letters. In the
one case, something—viz. information—emanates from the letter itself. In
the other case, nothing emanates from the letter itself. Its connection with
the lottery may be wholly external. It is for this reason that the indictment
need not show how the letter or circular concerns the lottery.”

4. The indictment does not purport to give the details, or de-
scribe the plan, of the alleged lottery, and, therefore, the objec-
tion that the scheme is not a lottery, because its only element of
chance relates exclusively to time of payment, cannot arise on
demurrer; but the allegation of the indictment, declaring the
scheme to be a lottery, must, for the purposes of the demurrer, be
taken as true.

The demurrer is overruled.

CODMAN et al. v. AMIA.
(Circuit Court of Appeals, First Circuit. May 21, 1898.)
No. 159.

1. PATENTS—NOVELTY—IMPROVEMENT IN ATOMIZERS.
There is no patentable novelty in securing directly to the cap or stop-
per of an atomizer a nozzle adapted to be applied to the nostrils, or in
580 constructing the cap or stopper that its top shall form a seat for the
nozzle, '



CODMAN ¥. AMIA. 635

2. SaME,
The Shurtleff patent, No. 447,064, for an improvement in atomizers, is
void, as to claims 1 and 2, for want of novelty and invention. 70 Fed.

710.

Appeal from the Circuit Court of the United States for the Dis-
trict of Massachusetts.

This was a bill by Benjamin 8. Codman and others against J oseph
Amia for alleged infringement of a patent for an improvement in
atomizers. The circuit court dismissed the bill on the ground that
the patent was void, as to the claims sued on, for want of patentable
invention. 70 Fed.710. Complainants appeal.

James H. Lange and Odin B. Roberts, for appellants,
Arthur v. Briesen, for appellee.

Betore COLT and PUTNAM, Circuit Judges, and WEBD, District
Judge.

COLT, Circuit Judge. This is an appeal from the decree of the
circuit court dismissing the bill of complaint. The suit is brought
for infringement of letters patent No. 447,064, granted to A. M.
Shurtleft, February 24, 1891, for an improvement in atomizers. The
complainants rely upon claims 1 and 2. The object of the patented
improvement is the production of an atomizer adapted te be applied
to the nostrils. If a tube with a small orifice at its upper end
be inserted in a vessel containing liquid, and the end of another
tube, with a contracted opening, through which air can be blown, be
placed in close proximity to the end of the liquid tube, a current of
air blown through the air tube will force up the liquid through the
liquid tube, and break it into spray. This was the early and crude
form of atomizer. The first improvement in this old form was to
secure the liquid tube in the cap or stopper of the vessel, and to
attach the air tube to the liquid tube. The air tube was also pro-
vided with an air-forcing bulb. The next improvement was to pro-
vide the eap or stopper with a drip channel which causes the drip-
pings of the fluids from the atomizing orifices to flow back into the
liquid vessel. This was the feature of the Essex patent of June 27,
1871. The Essex device was sometimes used with a nozzle piece or
tube intended to be placed in proximity to the atomizing orifices, to
direct the spray into the mouth or other parts of the body. The
Shurtleff patent simply describes a compact form of atomizer, which
is better adapted for nasal purposes. The specific improvement
set out in the first claim consists in having the nozzle “secured di-
rectly to” the “cap or stopper, and adapted to be applied in the nos-
trils, and in open communication with the interior” of the vial; and
in the second claim it consists of a cap or stopper having “its top
formed with a seat for the nozzle” An examination of the Essex
patent of June 27, 1871, the Stanley patent of September 19, 1876
the Heine patent of March 1, 1881, and the German Osterwald pat-
ent of January 22, 1886, clearly shows that there was no invention
in these improvements. Without entering further into the sub-
ject of the prior art, we are satisfied that all the elements of the
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Shurtleff device were old, and that there was no patentable novelty .
in securing directly to the cap or stopper of an atomizer a nozzle
adapted to be applied to the nostrils, or in so constructing a cap or
stopper that its top formed a seat for the nozzle. The fact that
this device may have gone into general use, and may have displaced
other devices previously used for the same or analogous purposes,
might be sufficient to turn the scale in favor of patentability, if the
question of invention were doubtful; but it is not sufficient in this
case, where the court is clearly satisfied that there was no inven-
tion, in view of what was old and well known. The conclusion we
have reached is that claims 1 and 2 are void for want of patentable
novelty. The decree of the circuit court is affirmed, with costs.

HOUSTON, E. & W. T. RY. CO. v. STERNX et al.
(Circuit Court of Appeals, Fifth Circuit. May 5, 1896.)
No. 448,

1. PATENRTS—ACTION FOR INFRINGEMENT—DAMAGES.
In an action at law for an infringement of a patent, the damages re-

coverable are not restricted to such as are actual, but evidence may be
given of sales to other parties, or of an established license fee as roy-
alty.

2. SAME—EvVIDENCE—OPINION.

-In such an action, a witness cannot be permitted to give his opinion
as to what would be the fair, reasonable value of the right to use the
invention.

3. SAME—MARKET VALUE.

In an action for damages for infringement of plaintiffs’ patent for a
spark arrester, the only evidence to show the market value of its use
was evidence of three sales, made 10 years before the infringement
complained of, in one of which the price did not appear, while it was
shown that the invention had been on the market during all the inter-
vening time, and that efforts had been made to sell it, but no sales were
proved.  Held, that the evidence was insufficient to establish any market
value for the patent, and it was error to refuse to instruct the jury, if
they found an infringement, to give nominal damages only.

Tn Error to the Circuit Court of the United States for the East-
ern District of Texas.

J. A. Baker, Jr., and R. 8. Lovett, for plaintiff in error.
Presley K. Ewing and H. F. King, for defendants in error.

Before PARDEE and McCORMICK, Circuit Judges, and SPEER,
District Judge.

PARDEE, Circuit Judge. This is an action at law, brought in
the court below by the defendants in error, Stern and Campbell,
asserting their ownership of letters patent of the United States No.
10,093, reissued April 25, 1882, upon the application of Caspar F.
Lochner, for an alleged new and useful improvement in spark ar-
resters, to recover damages from the plaintiff in error, the Houston,
East & West Texas Railway Company, for the use, without the
license of the owners, or either of them, of said patented improve-



