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quired by law, and paying the proper fees, I think it clear that it is
entitled to maintain the present bill, unless it be, as contended on
the part of the defendants, that indemnity lands on one side of
the road cannot be selected to make good losses sustained by the
complainant on the other side. That they cannot is, I think, in
effect, held by the supreme court in the case of U. S. v. Burlington
& M. R. R. Co., 98 U. S. 334-342. On the authority of that case,
a decree will be entered sustaining the plea, and dismissing the
bill, as amended, at complainant's cost.

HART v. BI.BJH et al.
(Circuit Court, E. D. Louisiana. May 30, lSB6.)

PRINCIPAL .AND AGENT-AGENT'S KNOWLEDGE-PARTICIPATION IN ILLEGAL ACTS.
One.J. H. filed his bill against H., alleging that his four notes for

each, together with certain negotiable bonds as security, had been deliv-
ered by his' agent S. H., to B., without consideration, but, though B. had
acknowledged the discharge of all obligations of J. B., he refused to sur-
render the notes and bonds, or to disclose their Whereabouts, and there-
upon prayed for a decree awarding him possession thereof. B., in his an-
swer, averred that the bonds were in fact the property of one M. H.; that
be, as the broker of said M. B., had become the purchaser of a franchise
from the City of N. 0.; that, at the request of M. H., he bad falsely sworn,
in legal proceedings instituted In connection with the sale of the fran-
chise, that he was himself the bona fide owner of the franchise; that he
had repeated such false testimony before the grand jury, in or<ler to pro-
tect M. H. from threatened proceedings for corrupt dealings with the au-
thorities of the of N. 0.; that the notes and bonds had been furnished
to him by S. H., the agent of complainant, in order to corroborate such
false testimony, by showing apparent proceeds of a sale of the franchise;
and that complainant had knowledge, through his agent, of all these cor-
rupt and immoral transactions. M. H., having been made a party, dis-
claimed all ownership of or interest in the bonds. The cause set
down on bill and answers, held, that the question of ownership of the
bonds was settled in complainant's favor by the disclaimer of 1\1. 11 .• and
that, as it could not be presumed and was not alleged that the purpose and
scope of S. H.'s agency for complainant were unlawful or authorized im-
moral acts, complainant was not to be charged with the knowledge ac-
quired by his agent while in illegal and criminal transactions.
and accordingly, not being in pari delicto with defendant, was entitled
to the decree sought for the surrender of the bonds.

Rogers & Dodds, for complainant.
Lazarus, Moore & Luce, for defendants.
Before PARDEE" Circuit Judge, and PARLANGE, District Judge.

PER CURIAM. The complainant, Judah Hart, a citizen and resi-
dent of the city and state of New York, brought his bill against the
defendant Renry Bier and the firm of Lazarus, Moore & Luce, at-
torneys, and therein alleged that on or about the 22d day of Novem-
ber, 1893, he was the owner of 124 first mortgage bonds of the
Municipal Ice Company, of the face value of $1,000 each; that, sub-
sequent to said date, the complainant executed and delivered,
through his agent, Samuel J. Hart, to him (Bier) his (complainant's)
four certain promissory notes, of the sum of $25,000 each, due and
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payable at different dates in the year 1894; that said notes were
given without any consideration; that said Bier received from
complainant, as collateral security for the payment of said notes,
the 124 bonds hereinbefore described, and without any consider-
'ation therefor; and that although the said Henry Bier has long
since, by receipt in writing, acknowledged the payment and dis-
charge of complainant's obligations, as evidenced by the said four
notes, and although the said bonds held as collaterals or in pledge
as aforesaid are the sole property of the complainant, and should
have be€n returned to his possession by the said Bier, the said Bier
not only refuses to deliver to complainant the said bonds, but also
refuses to disclose the present whereabouts of said bonds, or who
is now in possession of the same. The bill goes on to show that
the defendant Bier was under conviction in the criminal court of
the parish of Orleans on the charge of perjury; that the defend-
ants Lazarus, Moore & Luce have been employed to reprl.'sent the
said Bier in an effort to secure a nolle prosequi; that Lazarus,
Moore & Luce had given certain advice to the defendant Bier by
which he refuses to disclose the whereabouts of the said bonds;
that the complainant had reason to believe that Lazarus, Moore
& Luce were possessed of them, or knew of their location; that
the bonds were negotiable, and the complainant feared that they
would be removed from the jurisdiction of the court, or otherwise
lost to him; and that he was without a remedy except in equity.
Complainant prayed for an injunction, a receiver, and a final de-
cree awarding to him the possession of the bonds described.
Upon a preliminary hearing, Lazarus, Moore & Luce having en-

tered a disclaimer,-and as to them the suit having been dismissed,
a receiver was appointed by consent, and the bonds were thus
taken into the direct custody of the court. After preliminary
skirmishing, the defendant Henry Bier filed his answer to the bill,
the material parts of which are as follows: That the bonds in
question came into his possession from the agent of the complain-
ant, to secure the apparent indebtedness evidenced by the notes de-
scribed; that the agent of the complainant was under the direc-
tion of one Maurice J. Hart; and that the execution of said notes
and delivery of said bonds were, as respondent is advised, in-
formed, and believes, with the knowledge of said Judah Hart, who
acted through his agent, Samuel J. Hart, and with full knowledge
of the matters and things and the objects and purposes of the
transaction as hereinafter set forth, and for the purpose of pro-
tecting said Maurice J. Hart from civil and criminal liability in
transactions hereinafter recited; that, for reasons set forth, the
said bonds are the property of Maurice J. Hart, although the name
of Judah Hart was employed in the transaction with the full knowl-
edge, consent, and concurrence of the said Judah Hart, by his said
agent, said Samuel J. Hart; and that the bonds in question came
into the possession of respondent nnder the following circumstan-
ces, which we give in extenso:
"That there was exposed for sale by the common council of the city of New

Orleans the extended franchise for fifty years of the New Orleans '(]ity and
v.741o'.no.5-38
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Lake HaHroad; that your respondent was a broker, and, as such, dealt in the
securities of said corporation; that said Maurice J. Hart and others interested
With llllllwel'e large operators in the city of New Urleans; that, as such, the
said :Ylaurice J. Hart employed respondent to purchase, at the public bidding,
the said extended franchise, and agreed to pay respondent, for his services in
acquiring the same, the sum of fifteen thpusand dollars; that acting under his
sl,lid employment, and for the compensation aforesaid, your responuent of-
fered to the city 0f New Urleans the sum of seven hundred thousand dollars
for the said extended franchise; that said franchise was adjudicated to
respondent for the said sum, and was subsequently confirmed the common
council of the city of New Urleans, and the title to said franchise, for the
term aforesaid, awarded to respondent; that, upon its face, the said transac-
tion had ,all the appearance of being a purchase by respondent,when, in fact
and in truth, he was simply a brol,er' br'agent in the acquisition thereof; that
SUbsequently, to wit, in'the month of -'--, 11'\:1<1, one 8. D. Peters, a cit-
izen and, taxpayer of New Orleans, instituted, proceedings in tile civil
trict,pourt against the citynf New applying foran injunction against
the cQnurmation of the adjUdication to respondent of tile said franchise; that
said proceeding was allotted to Division C'ofMid court; and that an interven-
tion was filed therein in the name of rcspondent,-all of which will more fully
and at large appet;lr uy reference to said suit, No. -- Qll the docket of the
civil district court, to which reference is llerein made, and which is to be
treated as though set forth in extenso in this answer; that, upon the prelim-
inary trial of saill canse, respondent was c3Jledupon to testify; that said
MauriceJ. Hart, in order to protect himself and the future interests that
he rnigllt have, in said franchise, solicited and induced respondent to l.)1ak€
the statement in court, ,under oath,tlll!.t,. said franchise was purchased" bJ
respondent for hi,S own use and benefit, and for his own account, whereas
in truth and in fact', and to the knOWledge ufboth said Maurice J.Hart and
respondent at the time, the; said franchise, whUe purchased ,in, tile name 01
your ,respondent, and apparently for his beneHt and aceq11nt, was not his
pl'operty, nor had ,he any therein or control over the disposition tjlere-
of, eXellpt the direction of said :Maurice J. Hart, who had retained and
employed respondent to 'act as a bi'okerin the purchase and acqUisition of
said franchise, as aforesaid. Hespondent, for further answer, saith that in
July, 1894,,11 grand jury: was impaneled in 111e parish of Orleans and in tlW
criminal district l;ourt of said, parish" and, their attention being attracted to
respondeilt's statements and testimony in the case hereinhefore referred to,
they opened an investigation ofthe same as to their trut.hfulness, and whether,
as a matter Of fact, respondent did purchase the saidfrallchise for his own
account; and that the said Maurice J. Hart, being advised of the investigation
then progressing before said grand jury, appealed to respondent to protect
him from any ,action upon the part of said grand jury, who were at that time
iuvestigating the corrupt use' of money with the common councll of the City
of Orleans in securing contracts aild fl'll.nchises, persuading respondent
to maintain, in defiance of the truth and the facts, that respondent was the
purchaser for' his OtHl account of said franchise; that said 'franchise had been
previously transferred to New Orleans Company, Limited, :under
the direction of said Maurice J. Hart, who was then, and at the time of the
purchase of said franchise by' respondent, 'the vice president Of tile New Ur-
leans Traction Company, Limited, and the said transfer was made at an ad-
vance over the purchase price paid therefor of one hundred and eighty tIlou-
sand dollars, whic1:l advance the said Maurice J. Hart did not give to the said
traction company, of which he was a stockholder, director, and vice president,
the benetit of, nor any information concerning the fact that he (the said Hart)
was the beneficiary of the said one hundred and eighty thousand' dollars,
and whic11 adrap.ce was duly accounted for by respondent to said Maurice J.
Hart, save and except the commission which your respondent receiv:ed for
bidding upon and having awarded to him the franchise hereinabove referred
to; that in order to give the appearance of truth to the statement respond-
ent purchased said franchise for his own account and advantage, and,that the
advance in price as aforesaid was the profit received by respolllient for his
own account, and that said Maurice J.Hart, vice president of said New Ul'-
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leans Traction Company, Limited, had no interpst in the same, the said :\laurice
J. Hart persuaded and induced respondent to falsify the fact as to the acquisi-
tion of said franchise, and put into possession tile foul' notes
hereinabove referred to, secured by the bonds involved in this controversy;
that respondent was inquired of by the grand inquest of the parish of Or-
leans as to the disposition he made of the advance of one hundred and eighty
thousand dollars over the purchase price of said franchise, and offered to pro-
duce (to show to said grand jury that he was the sole beneticiary of t!1e said
advance in priee) the said four notes placed in respondent's possession by
said Maurice J. Hart, to show that the money so made by the said advance in
price was invested by respondent in the notes of Judah Hart, secured by tbe
aforesaid bonds, the purpose of said Maurice J. Hart being, as be bimself
stated to respondcnt and others, to support and give the color of truth to the
false testimony which respondent was soHcited to gi\-e, in onter to shield ami
protect the said Hart; that said bonds, while in the possession of respondent
and under his control, were only used f(}r the illegal and improper purposes
agreed to between respondent and said Maurice J. Hart, to support the false
statements made by respondent as afo1'psald, and to explain the disposition
which respondent is supposed to have made of the profits of one IHlIlflred and
eighty thousand dollars supposed to have been made by him on the allvance in
price of the said franchise, as aforesaid."
The answer, after further alleging matter in the same line, not

necessary to recapitulate, avers that before a complete dec['ee can
be entered in the cause, if a court of equity is competent to grant
the relief sought under the facts disclosed in the record, Maurice
J. Hart is a necessary and indispensable party to the suit. Mau-
rice J. Hart, who was thereupon made a party defendant, filed his
answer, disclaiming ownership of Or interest in the bonds in ques-
tion. The complainant has set the case upon the bill and answers.
We understand the rule to be, where a cause in equity is set

down to be heard on bill and answer, that all the matters well
pleaded in the bill, and not denied or avoided by the answer, are
to be taken as true, and that all matters properly pleaded in the
answer responsive to the bill or in avoidance of the same are to
be taken as true; and, under this view of the rule, we proceed
to examine the merits of this cause.
From the facts stated in the pleadings, we are bound to consider

that Judah Hart is the owner of the 124 Municipal Ice bonds, de-
scribed in the bill, and that the defendant Henry Bier has no in-
terest therein. 'fhe answer has a double aspect: First, that the
bonds in controversy belong in truth and fact to Maurice J. Hart,
and not to Judah Hart; and, second, that the bonds in question
came into the hands of the defendant Bier, in pursuance and in
aid of an immoral transaction, in regard to which the court should
apply the maxim, "In pari delicto potior est conditio possidentis."
As to the first matter, the interest and ownership of Maurice .T.
Hart in and to the bonds in question, the answer and disclaimer
of Maurice J. Hart are a complete reply. As to the second prop-
osition, a critical examination of the matters averred in the bill
and answer seems necessary, in order to determine exactly what
part Judah Hart is shown to have taken in the immoral transaction
referred to. In this connection, we take occasion to say that we
are not disposed to look into and determine the exact character of
the immoral transactionS discovered by the answer. In our view,
it is immaterial whether the notes were given and the bonds de-
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livered to corroborate Bier in perjured evidence or iu mere false
statements before the grand jury. The bill states that the notes
given to Bier, and the delivery of the complainant's bonds as col-
lateral security therefor, were by the agent of said Judah Hart,
but does not disclose whether therein the said agent acted within
or beyond any authority previously conferred. The allegations in
the answer as to the knowledge of Judah Hart, suggested in vari-
ous forms, and as most strongly stated, amount to this: that the
execution of the said notes and the delivery of said bonds were,
as respondent is advised, informed and believes, with the knowl-
edge of said Judah Hart, who acted through his agent Samuel J.
Hart, and with full knowledge of the matters and things and of
the objects and purposes of said transaction; and this, in legal
effect, amounts to the assertion that Judah Hart had knowledge,
because his agent participated in the transaction, and had full
knowledge thereof. Taking this as the full effect of the answer
as to Judah Hart's knowledge, it is unuecessary to consiuer the
real difference in probative effect between allegations and affima-
tions based on information and belief and those based on actual
knowledge, or the effect of an averment (if any such had been made)
that, as defendant is advised, informed, and believes, Judah Hart
had actual knowledge, etc.
Conceding, then, the fact to be that the agent of Judah Hart had

full knowledge of and participated in the immoral transaction set
forth in the answer, the question is, can we, in a case of this kind,
apply the general rule that the principal is charged in regard to
his business with all the knowledge possessed by his agent? It
is presumed in law that the agent communicates to his principal
all matters relating to business within the scope of the agency
coming to his knowledge, but it must not be forgotten that there
are well-defined cases where the presumption fails. Where the
interest of the agent conflicts with the interests of the principal,
or where the agent colludes with third parties affecting the inter-
ests of the principal, and where the agent, participating in crim-
inal transactions beyond the scope of the agency, acquires knowl-
edge of matters affecting the business of his principal, the pre-
sumption of notice fails. From the reasons upon which the ex-
ceptions to the general rule are maintained, we think it clear that
for this case we may safely hold that where an agent particIpates
in illegal transactions or in contracts contra bonos mores, not in
the interest of his principal, and not shown to be within the scope
of his agency, there is no presumption, in law or otherwise, that
the agent communicates to his principal information concerning
such illegal transactions or such contracts contra bonos mores.
The scope of the agency conferred by Judah Hart upon Samuel
J. Hart not being shown, it is presumed to have been within lawful
limits. It cannot be presumed to have covered unlawful purposes,
or to have authorized immoral transactions. To apply the maxim,
"In pari delicto," etc., and refuse a plaintiff relief, it is necessary
for the court to find that he has been guilty of turpitude, and fre-
quently of equal turpitude with the defendant, in the matters in-
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In the case before us, we are unable to say, from the ad·
mitted facts in the case, that the complainant, Judah Hart, had
knowledge of the immoral transactions resulting in the delivery
of his bonds to the defendant Bier. If the complainant had no
knowledge before and at the time his bonds were delivered to the
defendant, he cannot be held in delicto, Jl1l1th less in pari delicto;
and he is entitled to relief at the hands of the court.
Let a decree go for the complainant.

McCANNA & FRASER CO. v. TRUST & SURETY CO. OF
PHILADELPHIA.

(Circuit Com1:, E. D. Pellnsylvania. ;,Iay 22, 1896.)
No. 28.

FOREIGN CORPORATIOKS-CONDITIONS OF DOING BUSINESS IN STATE-INABILITY
'1'0 ACQmuE CONTHAC'l'UAI, RWHTS.

a foreign corporation has not compliell with the provisions of the
Penllsylvania statute (Act April 1874) making registration in the
ofli.ee of the seeretary of the commonwealth a condition precedlmt to trans-
acting in that state, there ean be no recovery by it in a suit upon
a bond conditioned for the faithful performll1;ce of the duty of an agent
appointed by it to transact its business in that state. 'l'horne v. lnsur-
anee Co., 80 Pa. St. 15; Lasher v. Stimson, 14;:; Pa. St. 30, Atl. 5;;2;
Johnson v. Hulings, 103 Fa. St. 498.

This suit was on a surety bond given by the defendant, the Citi-
zens' Trust & Surety Company, of Philadelphia, to the plaintiff,
the McCanna & Fraser Company, a corporation of the state of
·Wisconsin. 'rhe bond recited that the plaintiff had appointed as
its manager at Philadelphia one S. Ridgway Kennedy, and that the
said defendant covenanted to make good and reimburse the plain-
tiff to the extent of $7,000 for such pecuniary loss, if any, which
might be sustained by the plaintiff by reason of the dishonesty of
the said employe amounting to embezzlement or larceny in connec-
tion with his duty as manager of the plaintiff's business. Upon
the trial the defendant introduced evidence to show that the plain-
tiff had not complied with the provisions of the second section of
the act of assembly of the state of Pennsylvania of 22d April, 1874,
requiring every foreign corporation doing business in said state
to file in the office of the secretarv of the commonwealth a state-
ment under the seal of said corpdration showing certain facts as
to the location of its agency, names of officers, etc. This evidence
being uncontradicted, the court instructed the jury to find for the
defendant. The plaintiff now moves for a new trial.
John W. Shortledge, for plaintiff.
David Jay Myers, Jr., for defendant.

Circuit Judge. The act of April 22, 1874 (P. L. 108),
was considered by the supreme court of Pennsylvania in Lasher v.
Stimson, 145 Pa. St. 30,35,23 Atl. 552. After quoting the first and
second sedions of the act, the court said:


