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BUSTIS et al, v. CITY OF HENRIETTA.
(Circuit Court of Appeals, Fifth Circuit. April 28, 1896.)
No. 447.

REM}())VAL OF CAUSES — AMOUNT IX CONTROVERSY — OBJECTION BY REMOVING
ARTY.

When a party has procured the removal of a cause from a state court to
the United States circuit court, upon an averment that the amount in con-
troversy is over $2,0600, he ought not to be heard, upon appeal or error, to
suggest that the circuit court had no jurisdiction, because the amount in
controversy was less than the minimum jurisdiction of that court, solely
because the judgment finally rendered is less than the jurisdictional
amount,

Appeal from and in Error to the Circuit Court of the United
States for the Northern District of Texas.

J. M. McCormick and Wendell Spence, for plaintiffs in error.

W. 8. 8. Simpkins, for defendant in error.

Before PARDEE and McCORMICK, Circuit Judges, and SPEER,
District Judge.

PARDEE, Circuit Judge. The city of Henrietta instituted a suit
at law in the district court for the county of Clay, state of Texas,
against William G. Eustis and others, to recover certain real es-
tate situated in the city of Henrietta, state of Texas, and, in default
of such recovery, to recover certain sums alleged to be due the city
of Henrietta for taxes on the property claimed. The defendants
removed the case to the United States circuit court for the North-
ern district of Texas, and, in their petition for removal, averred
that the sum or value in controversy, exclusive of interest and
costs, exceeded the sum of $2,000. The case, after removal, was
proceeded with in the circuit court, and, after various pleadings,
resulted in a trial before the court and a jury. On this trial, the
parties entered a written consent, in accordance with which a
judgment was entered. This consent, among other matters, recited
as follows:

“It is further agreed that this case, together with all the pleadings, deposi-
tions, and record evidence, of every character and description, be transferred
to the equity docket; and that the lien of plaintiff for the taxes aforesaid, as
set forth in the petition of plaintiff, be foreclosed at once against the proper-
ties, respectively, for the amounts due; and that a decree be so entered, sub-
ject, however, to the payment of said taxes, as above agreed to, in which
event a release of said judgment and de¢ree be entered.”

In pursuance of this stipulation, the cause was entered upon the
equity docket, and a decree entered in accordance with the terms
mentioned. The defendants prosecute a writ of error to the judg-
ment at law, and an appeal from the decree on the equity side of
the court.

The defendants below (plaintiffs in error and appellants here),
having procured the removal of the cause to the cirenit court, upon
an averment that the amount in controversy was over $2,000, ought
not to be heard in this court to suggest, as they do in their first as-
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signment of error, that the court had no jurisdiction to render the
judgment and decree, because the amount 'in controversy was less
than the minimum jurisdiction of the court. As a matter of law, the
jurisdiction of the circuit court depended upon the state of facts at
the time of removal. The value, as set forth in the petition of re-
moval, not being questioned by the party against whom the re-
moval was made, cannot be questioned here by the removing and
losing party, solely because the judgment finally rendered is less
than the jurisdictional amount of the circuit court.

It appears to be settled by the supreme court that while a writ
of error may lie to a judgment rendered by consent, and an appeal
may be taken from a decree by consent, yet, on appeal or error,
the court will not consider any errors that may be assigned which
were in law waived by the consent. Railroad v. Ketchum, 101 U.
8. 289, 295; U. 8. v. Babbitt, 104 U. 8. 767, 768; Nashville, C. &
St. L. Ry. Co. v. U. 8, 113 U. 8. 261, 266, 5 Sup. Ct. 460. In the
last-mentioned case, the supreme court says:

‘“But the insurmountable difficulty is that the former decree appears upon its
face to have been rendered by consent of the parties, and could not, therefore,
be reversed, even on appeal. Courts of chancery generally hold that from a
decree by consent no appeal lies. 2 Daniell, Ch, Prac. ¢. 32, § 1; French v.
Shotwell, 5 Johns. Ch. 555; Winchester v. Winchester, 121 Mass. 127. Al-
though that rule has not prevailed in this court under the terms of the acts
of congress regulating its appellate jurisdiction, yet a decree which appears by
the record to have been rendered by consent is always affirmed, without con-
sidering the merits of the cause.”

Judgment and decree of the circuit court affirmed.

STATE OF FLORIDA v. CHARLOTTE HARBOR PHOSPHATE CO.
(Cl['Clllt Court of Appeals Fifth Circuit. May 19, 1896.)
No. 437.

REMOVAL OF CAUSES—COMPLAINT AND PETITION.

A case cannot be removed as one arising under the constitution and laws
of the United States, unless that fact appears by the plaintiff’s statement
of his claim, unaided by any allegations in the petition for removal.
Tennessee v. Union & Planters’ Bank, 14 Sup. Ct. 654, 152 U, 8. 454; Chap-
pell v. Waterworth, 15 Sup. Ct. 34, 155 U. 8. 102; Land Co, v. Brown, 15
Sup. Ct. 357, 155 U. 8. 488; Railway Co. v. Skottowe, 16 Sup. Ct. 869,—fol-
lowed.

Appeal from the Circuit Court of the United States for the South-
ern District of Florida.,

8. M. Sparkman, for the State of Florlda

H. Bisbee and C. D. Rhinehart, for appellee.

Before PARDEE and McCORMICK, Circuit Judges, and SPEER,
District Judge.

PARDEE, Circuit Judge. This was a suit instituted by the state
of Florida on the chancery side of the circuit court in and for the
county of De Soto, state of Florida, on the 18th day of December,



