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nary observer. Certainly no purchaser of ordinary discernment
could, in the midst of so many and striking dissimilarities, be de-
ceived by the presence of this little iron, and by reason of its pres-
ence and any supposed similarity between it and the complainant's
well-displayed large flatiron be led to believe he was purchasing the
complainant's article. From the foregoing it sufficiently appears
that I cannot adopt the view of learned counsel for complainant to
the effect that any use by defendant of the symbol of a flatiron, by
itself or in combination with other things, whether it misleads pur-
chasers or decei\'es the public or not, is a technical infringement of
complainant's rights, for the redress of which courts of equity will
interfere by injunction. Neither principle nor authority, in my
opinion, supports sl:ch a propositi-Jn. Unless a substantial injury is
threatened, no injunction ought to issue; and in this case no sub-
stantial injury is threatened or done unless (applying the language of
the supreme court in cases supra) the defendants have adopted a
trade-mark so resembling that of the complainant that ordinary
purchasers buying with ordinary caution are likely to be misled; and
this, as already stated, I cannot find to be true. The demurrer must
be sustained.

KEUI<'I<'EL v. RULE CO.
(Circuit Court, N. D. Ohio, E. D. May 25, 1800.)

No. 5,202.

PATENTS-VALIDITY A:<1D INFRINCiEMF:NT-TAPE·MEASURE CASES.
The Keuffel patent, No. 338,602, for an improvement in tape-measure

cases, construed and limited, and the third claim held not infringed by
cases made in accordance with the Buck patent, 498,104, giving to
the latter the benefit of the presumption of a patentable difference which
arises from the grant of a subsequent patent.

This was a suit in equity by 'William Keuffel against the Lufkin
Rule Company for alleged infringement of a patent for an improve-
ment in tape-measure cases.
W. P. Preble, Jr., for complainant.
Hall & Fay, for defendant.

RICKS, District Judge. 'I.'his is a bill filed by the complainant
to establish the validity of letters patent No. 338,602, issued to him
on March 23, 1886, and to recover damages for an infringement of
said letters patent by the defendant. The defendant denies the
validity of the letters patent issued to the complainant, denies that
he was the first inventor of the same, and alleges that, before said
Keuffel invented said improvement, the same or substantially the
material parts thereof had been patented by letters patent issued
out of the patent office of the l;nited States to five different in·
ventors, and by English patent No. 11,962, of 1847, granted to James
Chesterman, and English patent 5,382, of 1886, granted to Wil-
liam Chesterman. 'fhe defendant, further answering, claims that
it is the owner of United States letters patent No. 498,104, dated
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May 23, 1893, and granted on said day to F. Buck, and avers that
the tape·measure cases, the sale of which is complained of in the
bill of complaint, are made in accordance with said patent. It is
stipulated as follows:
"It is stipulated and admitted by defendant's counsel that the defendant

company made and sold tape measures like the above exhibit since the date
of the patent in suit, and before the beginning of this suit, within the United
States."

The complainant claims infringement only of the third claim
of his patent. Said claim reads as follows:
"The crank handle, E, pivoted on the hinged plate, D, C, in combination

therewith, and with the reel, B, case,A, and central tube, A2, and arranged
to allow tAe unlocking by pressure on the end of the handle presented at the
back, all substantially as herein specified."

It is conceded by counsel for the complainant that all these ele-
ments are separately old. The invention lies in the arrangement
of the parts so that pressure or gelitle force presented at the back
will unlock the folding crank. Complainant's counsel say:
"Some'tape nieasureshave cranks; others are operated by a spring. In

some the crank is rigid; in others the crank folds. In some the folding
crank is lifted from the front, such lifting sometimes being aided by a spring.
In complainant's patent alone is the crank forced forward by the pressure
of the finger or thu:rqb at the back of the <:ase."

This presents the, whole contention between parties. The
leather case is old, and has been used in every patent of this char-
acter issued. The crank handle, E, is old. '1'he hinged plate is
old, and the central tube, A2, is old. The complainant claims to
have devised a cO,nstruction and arrangement of the crank handle,
E,so that, when in: use, a greater leverltge than usual is obtained,
and that, when the crank is out of use, it is stored somewhat more
compactly than the ordinary arrangement ; that the end of said
crank is more easily extended when required, and more reliably
held in closed position when out of use; again, that the crank car-
ries a hinged handle, which, on closing the device for storage or
transportation, is received within the tubular center extending
through it, being conveniltntly presented at the back face to receive
the pressure of the finger or thumb to open the crank when it is
desired to operate it. The tubular center is old. It is found in
every tape-measure case that is referred to in the testimony. The
g:reater leverage of the crank handle, E, does not seem to be well
founded. The cranks in Chesterfield's English patent, and in Unit-
ed States patent to Minard, No. 28,101, seem to have as great a lev-
erage as complainant's. The claim that tbe crank is more easily
extended when required, and more reliably held in closed position
when out of use, is well founded. Other devices show tubular cen-
ters where the crank handle is stored, but none of them where it is
as conveniently and compactly done as in complainant's. The fact
that the crank handle can be pressed out of the tubular center by
pressure directly upon the crank handle is an advantage, and hav-
ing the crank handle pivoted directly to the hinged plate is an ad-
'Vantage. 130 that I think that the' complainant's claim of having



J"OEWER SOLE-ROUl\'DER CO. v. GIBBON. 555

the crank "presented at the back face to receive the pressure of the
finger or thumb to open the crank when it is desired to operate it"
is a new combination, and limited to this specific construction.
The new feature in complainant's structure, set forth in this third
claim, "is the feature of so arranging the hinged crank and the
pivoted or hinged crank handle in their relation to the stationary
central tube that the crank and handle mav be folded to cause the
handle to pass through the central tube, and project at the back of
the case sufficiently far to admit of the crank being again started
from its folded position by pressure upon the projecting end of the
crank handle." Limited to this respect, the third claim is valid.
Does the defendant infringe? The defendant's crank handle is

not pivoted to the hinged plate, D, C; it is swiveled to it. Com-
plainant's crank handle, E, could not be inserted into the center
of the case to project at the opposite side if it were not pivoted so
as to fold in its relation to the crank plate. It is therefore doubt-
ful whether the crank handle, E, or its equivalent, is found in the
defendant's exhibit. I might follow the defendant's expert, and
consider his reasons why he does not find in the defendant's exhibit
an equivalent for the hinged plate, D, C, or the central tube, A2;
hut I do not think this is necessary, in view of the fact that the
patent under which the defendant makes these tape-measure cases
was issued by the patent office seven years after the patent under
which the complainant claims infringement. This raises the pre-
sumption of noninfringement. The patent office, it is safe to pre-
sume, had under consideration complainant's letters patent when
the application for the letters patent now owned by the defendant
was pending. Its experts and examiners ulldoubtedly compared
the two, and held that there were features in the defendant's patent
which distinguished it from the complainant's; and the grant of
letters patent to the defendant was virtually a decision by the pat-
ent office that there was a substantial difference between the two
inventions. This presumption has not been overcome by evi-
dence showing infringement. I therefore conclude that there is
no infringement of the limited specific construction of the third
claim, as hereinbefore found. The bill will therefore be dismissed.

LOEWER SOLE-ROUNDER CO. v. GIBBON.
(Circuit Court, E. D. Pennsylvania. April 6, 1896.)

No.80.
1. COMITY TN PATENT CASES-CIRCUIT COURTS.

A decision of a circuit court sustaining a patent will be followed by
the circuit court of another circuit when the new evidence produced be-
fore the latter would not have been sufficient, in the court's opinion, to

the result, if it had been in the case as presented to the former.
Spindle Co. v. Taylor, 69 Fed. 839, followed.

2. PATENTS-VALIDITY AND INFRrNGEMENT-SOI.E-CUTTING MACHINES.
The LoeweI' and Blair patent, No. 407,735, for a sole-cutting machine,

held valid and infringed, as to claims 1, 4, 5, 6, 9, and 14. LoeweI' v. C, P.
Ford & Co., 55 Fed. 62, followed.


