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state of Florida, and kept the same open for the use of passengers to
and from the steamers of the Plant Steamship Line; one of them be-
ing known as the steamship “Kissimmee,” a common carrier of pas-
sengers between the said docks and the town of St. Petersburg, in
said state. That on or about the 26th day of February, 1891, the
plaintiff, while in the act of walking along said docks, at or near the
landing place of the steamer Kissimmee, for the purpose of taking
passage on said steamer, and while in the exercise of due diligence
on her part, slipped and fell heavily upon her left side, and ankle of
her left leg, on account of the slippery, insecure, and unsafe condi-
tion of the said wharves; the dock of same being carelessly and neg-
ligently kept and managed by the said defendant company, in this:
that the said whart was rendered slippery and unsafe to walk on by
the presence of a slippery substance, to wit, cotton-seed meal sat-
urated with water, which was left on the planks of said dock, care-
lessly, by the agent or employés of said defendant company. That
in falling upon her left side she dislocated and otherwise injured
her ankle, so that for many weeks she was unable to attend to her
business, and in consequence thereof she suffered great pain, pros-
tration of health, and incurred large expense for nurses and medical
attendance. That at the time of the suit she had not recovered,
and would always be lame and incapacitated to take care of her-
self, by reason of said injury. That in consequence of said injury
she became sick and lame, and remained so for six months, during all
of which time she was suffering intense pain, etc. Defendant below, to
the said declaration, interposed a general demurrer, which was over-
ruled, and afterwards filed three pleas: First, that the defendant
was not guilty; second, that the injury was not caused by the neg-
ligence of defendant, but by that of the plaintiff; third, that the in-
jury to plaintiff was caused by the contributory negligence of the
plaintiff. The trial below resulted in a verdict for the plaintiff in
the sum of $9,000.

During the progress of the trial a number of exceptions to the rul-
ing of the court below were taken, and, in aid of them, it appears that
all the testimony administered by either party to the jury is brought
up in the record. The transecript shows 31 assignments of error pre-
sented by plaintiff in error. The plaintiff in error’s brief shows 25
specifications of error relied upon. The fiest 2 specifications relate to
the ruling of the court on the plea of jurisdiction, and the general de-
murrer to plaintiff’s declaration. We think there was no error on the
part of the court below shown therein. The assignments from the
second to the eighth, inclusive, relate to the errors of the court below
admitting, over the objections of the defendant, certain testimony to
the jury. It may be that some of that testimony was erroneously ad-
mitted, but it was not of serious importance, in the view we take
of the case. The tenth assignment comes under what we have just
said above. In considering the ninth assignment, we think that
the plaintiff, under the allegations averred in the declaration, as
well as in the testimony offered by either side, should have stated
her age to the jury, so they might have taken that fact into con-
sideration with all the other evidence in the case; the failure of
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the witness to answer the question may not be cause for reversal,
but we can see no good reason for her refusing to answer it. All
the other assignments relate to errors in the charge, and to the re-
fusal by the court to give instructions asked for by plaintiff in error.

In order to discuss plaintiif in error’s exceptions to the charge of
the court, as well as to consider the assignments of error on the
refusal of the court to give certain instructions, we will quote them
as paragraphs, numbering them 1, 2, 3, from the court’s charge, and
from the instructions asked, which we think were improperly re-
fused.

(1) The court below charged that:

“The defendant has alleged in its plea the contributory negligence of the

plaintiff. This must be such neglizence as a person of ordinary care and pru-
dence would not be guilty of when in the exercise of such prudence.”

(2) Court’s charge:

“If you find from the evidence that the slip over which the plaintiff
was passing to the steamer upon which she was to take passage was not
in an ordinarily safe condition. on account of any slippery substance, and on
account of that unsafe condition the plaintiff was injured, you will find for
the plaintiif.”

(3) Charge refused:

“if the jury believe from the evidence in this case that said sand was
sprinkled on the slip, and that cleats were nailed on the slip for passengers
to walk on, and that a gangway or staging was provided for passengers
to walk on, and that either or all of these three things were all that those
having charge of the wharf were bound to do, in the exercise of ordinary
care, to prevent passengers intending to go on board the vessel alongside of
the dock from falling, then the jury must find for the defendant.”

We think the first paragraph quoted from the judge’s charge
shows error which may have been misleading to the jury,—mot in
what it says, but in failing to give a more comprehensive definition
of contributory negligence. The inquiry of the jury, of paramount
importance, as it appears to us, in rightfully determining the issues
of fact submitted to them, should have been directed primarily by
the court to ascertaining out of, or in, or to what actions, whether of
the plaintiff or defendant, the proximate cause of the injury to the
plaintiff should be implied or charged; so that the jury, having ascer-
tained from or in what acts of either party the proximate cause
sprung or inhered, could apply the law given to them by the court to
the facts showing such said acts, and determine whether or not neg-
ligence was thereby established against either side, and, if estab-
lished against the defendant, whether or not the acts of plaintiff con-
tributed thereto. It may be that the plaintiff in error’s complaint
of error therein cannot be rightfully lodged against what was said
by the learned judge in the first paragraph quoted from the first
charge of the court, but we think the definition therein given by the
court of contributory negligence may have been misleading, because
it may be that some things were left unsaid therein which, in aid of
the jury in making the inquiry we have suggested above, might well
have been said by the court below. 1 Beach, Contrih. Neg. § 7, says:

“Contributory negligence, in its legal signification, is such an act or omis-
sion on the part of a plaintiff, amounting to a wanpt of ordinary care, as,
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concurring or co-operating with the negligent act of the defendant, is a prox-
imate cause or occasion of the injury complained of. To constitute contrib-
utory negligence, ihere must be a want of ordinary care on the part of the
plaintiff, and a proximate connection between that and the injury. Perhaps,
besides these two, there are no other necessary elements. Certainly they
are the two points of difficulty in the consideration of the question.”

The second paragraph quoted from the judge’s charge we think
is subject to something of the same observations we have made as
to paragraph No. 1. Stated as such charge was by the court, we
think it was misleading, because it states too broadly and uncondi-
tionally the conditions of fact upon which the jury should find per-
emptorily for the plaintiff, and that the said charge lacks such modi-
fications or qualifications as we think the court, under the facts,
should have given to it. 'We can more tersely indicate our view of
the qualifications which we think the court below should have added
to the language of the second paragraph by stating the charge as
we suggest it should, substantially, have been, under the facts, given
to the jury:

If you find from this evidence that the slip over which the plaintiff was
passing to the steamer, upon which she was to take passage, was not in an
ordinarily safe condition—({such as the nature of the commercial business,
shipping, etc., for which the slip, necessarily, was being daily used by the
defendant company, as should or would be reasonably required for the safety
of passengers going aboard of its steamers)—because or on account of any
slippery substance being thereon; and you find that such condition, if faulty,
in the sense of legal negligence, was chargeable to the defendant company;
and you further find from.the evidence that such slippery substance, being
on said slip, was the proximate cause of the injury to plaintiff, and that the
plaintiff, at the time of her injury, was not guilty of contributory negligence,
—then you should find for the plaintiff.

It appears to us that if the jury had found that the evidence
showed all the conditions, and no more, that were stated in the sec-
ond paragraph of the judge’s charge, the defendant would not neces-
sarily have been liable, under such condition of facts. To hold a de-
fendant liable for damages in a suit like this, the state of case must
show such a faulty condition of things on the part of defendant as
amounts, in law, to negligence; that such negligence is chargeable,
in law, to defendant; that the proximate cause of the injury inhered
in, and sprung out of, that negligence; that the plaintiff was free
from contributory negligence. Applying such views to the facts in
this case, we think the charge recited in the second paragraph was
misleading, because it stated too broadly and unqualifiedly the lia-
bility of the defendant. It is true that the paragraph No. 2, quoted
above, is followed in the court’s charge by the following paragraph,
favorable to defendant:

“If you find from the evidence that the slip was in an ordinarily safe con-
dition, to one exercising ordinary care and prudence, and that the injury re-
sulted either from a lack of ordinary care and prudence on the part of plain-

tiff, or from any unforeseen and unavoidable circumstance, you will find for
the defendant.”

This paragraph contains a statement, broadly made, in favor of
the defendant; but we do not think that, if we read both of the para-
graphs together, the objections which we have pointed out against
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the second paragraph would be satisfied. It may be that the objec-
tions we have suggested, to either or both of said paragraphs, would
be less tenable, in favor of the plaintiff in error, if the court, in para-
graph No. 1 of its charge, had, when directing the jury’s attention
to the issues of fact raised by defendant’s answer charging plaintiff
with contributory negligence, given a more illustrative or compre-
hensive definition of such negligence.

TUpon the third paragraph showing a refused charge, the transcript
shows there was testimony to the effect that the thingsthereinstated
on bebhalf of the defendant, or some of them, had been or were done
by defendant company, to wit: There was a place on the slip leading
to the steamer where there were cleats nailed down to walk on, and
there were some places on the incline of the wharf or slip where sand
had been sprinkled. The matters therein to which plaintiff in error
sought to have the jury’s attention especially drawn were not cov-
ered in the charges of the court. Such evidence might have shown
to the jury that the defendant cormipany, under all the circumstances
attending its business as a common carrier, in receiving and dis-
charging all sorts of merchandise, freight, ete., on the said slip and
dock, may have had its wharves and dock in such condition for
safety to persons taking passage on their steamers as it should have
had, under all the circumstances, in the discharge of its duty to such
persons or to the publie.

‘We think there was error in the matters referred to in the court’s
charge, and in refusal to give the instruction asked for by plaintiff
in error, quoted by us as paragraph No.3. The judgment of the cir-
cuit court is reversed, and the cause remanded for & new trial.

PEOPLE'S BANK OF GREENVILLE v. ARTNA INS. CO.
(Circuit Court of Appeals, Fourth Circuit. May 5, 1896.)
No. 154,

1. FIrE INSURANCE—OBJECTIONS TO PROOFS OF L0Ss—WAIVER—PLEADINGS AND
PRrooOFs.

After a loss the insured made out and sent to the company proofs of
loss, in attempted compliance with the requirements of the policy, and
these proofs were set out in the complaint as part of his case. An objec-
tion to the competency of the notary who certified to the proofs of loss
baving been sustained, plaintiff was allowed to amend by alleging a
waiver by the company’s agents of the notary’s disability. Held that, un-
der these circumstances, and in the state of the pleadings, plaintiff was
not entitled to introduce evidence that from the beginning the company
had elected to contest the claim as fraudulent, so that no proofs of loss
whatever were necessary.

2., SAME—CERTIFICATE OF NOTARY—RELATIONSHIP TO INSURED.
A notary who has married the first cousin of the insured is “related to”
him, within the meaning of the policy, so as to be disqualified to give a
certificate to accompany the proofs of loss.
8. SAME—DISABILITY OF NOTARY—EVIDENCE 0F WAIVER.
Proof that the insured, after the fire, stated to an agent of the company
that a certain person, who was a notary public, had married insured’s
first cousin, is no ground for implying a waiver of the disability of such



