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learned judge in deciding that case relied largely upon the deci-
sion of Judge Caldwell in Farmers' Loan & Trust Co. v. Kansas
City, W. & N. W. R. Co., 53 Fed. 182. That was a case in which
the court, in appointing the receiver, had made it a condition pre-
cedent to assuming control of the property that the receiver pay a
specified floating indebtedness of the railroad company, among
which were liabilities for injury to persons and property which
had accrued since the execution of the mortgage. The court, fol-
lowing the doctrine that the appointment of a receiver is the exer-
cise of discretionary power, held that in making the appointment
it might impose such terms as it deemed just, and that the trustee
representing the bondholders, having assented to the terms im-
posed at the time, had no standing in court thereafter to impeach
the transaction; but the learned judge who rendered that deci-
sion later participated in a decision of the circuit court of appeals
for the Eighth circuit, in which the whole subject is carefully con-
sidered, and all the authorities bearing upon the question are re-
viewed, and he assented to the conclusion there reached that a
claim for damages for the negligent act of the railroad company,
committed shortly prior to the receivership, is not a preferential
claim to be paid at the expense of the mortgage liens. Trust Co.
v. Riley, 16 C. C. A. 610, 70 Fed. 32. The petition must be denied.

l<'ARRAR et al. v. BERNHEIM:.
(Circuit Court of Appeals, Fifth Circuit. April 21, 1896.)

No. 427.

1. FRAUDULENT CONVE,YANCES-RwHTS 0]<' CREDITORS.
A failing debtor made a voluntary transfer of certain valuable real es-
tate to one F., for the purpose of defeating his creditors. F. held the prop-
erty until bis death, accounting for a time to the debtor for the rents, but
afterwards refusing to surrender the property to him; and. after
death, his heirs held the property and collected the rents. Certain credit-
ors of the original owner took judgment against him, levied execution on
the land after F.'s death, and caused it to be said as the property of the
judgment debtor, plaintiff buying it in at the sale. Plaintiff then brought
suit to establish his title to the land, and, in such suit, proved the facts
as to the character of the original transfer, both by circumstantial evi-
dence and by the admission of the parties. Held that, although no court
would interfere as between the original owner of the land and F., plain-
tiff, as a creditor of the fraudulent grantor, was entitled to the assistance
of a court of equity, and his title should be established.

2. LIMITATIONS--ADVERSE POSSESSION-COLOR OF TITLE.
Held, further, that the fraudulent conveyance to F. afforded no beginning

point for the running of the statute of limitations in favor of him or his
heirs, in the absence of proof of the creditor's knowledge of the facts.

8. PRAOTICE-FINDINGS OF MASTER-EXCEPTIONS.
The finding of a master, to whom all the questions of law and fact In a

case have been referred, by agreement of the parties, for determination,
Is not to be set aside or disregarded, unless upon exceptions supported by
special statements of the master, or evidence referred to in the exceptions,
by which It is shown that the report of the master is unsupported or es-
sentially defective.
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Appeal from the Circuit Court of the United States for the North·
'ern District of Texas.
Mr. Crawford, for appellants.
Simkins & Simkins, for appellee.
Before PARDEE, Circuit Judge, and BOARMAN, and SPEER,

District Judges.

SPEER, District Judge. The record of this cause will make plain
the material facts following: In the year 1879, "Reisman & Free-
man" was the title of a mercantile firm of the town or citv of Ennis.
'rhis municipality is in the county of Ellis, and in the state of Texas.
The firm dealt in dry goods. The dry goods were vended from a
storehouse familiarly known in that community as the "Reisman
Corner." The house itself at that time was a wooden structure, and
it was situated on lot No.1 in block No. 11 of the surveyed plan of
Ennis. It is this lot which is the object of the controversy the court
has heard. The controversy originated in the following manner:
In the year already mentioned, Reisman & Freeman failed,-that is
to say, they became insolvent; and, as they freely testify, they has-
tened to dispose of their property, as best they could, in such manner
as would most effectually disappoint their creditors in the hope that
any of the firm holdings might be subjected to the payment of the
firm debts. Among these assets was the Reisman corner. This was
conveyed by the deed of the insolvent firm to one Aaronson, and
Aaronson paid nothing for it, but testified that he took it merely to
defeat the creditors. Then the firm of Reisman & Freeman dis-
solved, and Reisman purchased Freeman's interest in the lot. Aaron-
son, at Reisman's request, made a deed of the Reisman corner to
one J. R. Farrar, who, like Aaronson, paid nothing. Notwithstand-
ing this, the deed to him recited that Farrar paid $1,500 in cash, and
gave his note for $1,000, as the price for the lot. Farrar was not
present when Aaronson executed and delivered the deed, for Farrar,
to Reisman. It is true that the original note mentioned in the deed
as a part of the consideration was prepared for Farrar's signature,
but he never signed it, as appeared by the original draft of the note
itself, which was produced at the trial, and identified by the attor-
ney who drew it. The character of Farrar's holding is also made
evident by the fact that he paid, or accounted for, the monthly rents
to Reisman. Moreover, certain executions against Reisman & Free-
man were levied on this corner lot. This was after the convevance
to Farrar. Under this levy the property was sold by the she;iff as
the property of Reisman & Freeman, and bought in by Farrar. Far-
rar interposed no claim. of any kind as the owner of the property.
'l'he evidence makes plain the fact that one month before the sale
by the sheriff the debtor Reisman himself paid to the attorney who
held these executions the full amount due thereon, and the attorney,
at Reisman's request, wrote a tra,nsfer of the judgments to Farrar,
and delivered the assignment to Reisman's attorney. This was, as
already stated, a month before the sale by the sheriff above men-
tioned. The night that Reisman & Freeman executed the deed to
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Farrar, their place of business was closed by an attachment. Be-
sides, Farrar stated to a number of the witnesses, and at different
times, that he held the property in question for Reisman. It is true
that in 1883 Farrar, being then in possession of the lot, erected up-
on it a brick storehouse. But it was in evidence that he advanced
the cost of this building for Reisman, who, on his part, stipulated
that Farrar should appropriate the rents until he should be reim-
bursed. 'rhere is also written evidence to show the character of
Farrar's tenure. For instance, this order:
.J. W. McNeil: Please pay .Toe Heisman one hundred and thirty dollars

for two months' rent on salonn.
April 1st, 1884. J. R. Farrar.

This was after the brick building was ereeted.
It further appears from the testimony of Heisman that during Far-

rar's tenancy, and since his death, the rents of the property largely
exceeded any claim for the advances Farrar might have held against
it. It appears that Reisman, several times, attempted to have a
settlement with ]'arrar, in order that he might regain actual posses-
sion; and finally Farrar threatened "to shoot the top of Reisman's
head off," if he ever mentioned the subject again. After hearing
this remark, Reisman preserved an unbroken silence with relation
to this topic until after Farrar's death. Farrar died in November,
1888, and his legal representatives, the defendants, are holding the
Reisman corner and collecting the rents. It further appears that
on the 15th day of March, 1889, Jacob Bernheim & Co. obtained in
the district court of Dallas county, Tex., a judgment against Reis-
man for $1,3fl2.80, with interest and costs of suit. By virtue of this
the lot in question was sold, and Charles Bernheim became the pur-
chaser. On the sheriff's title thus obtained, Bernheim brought suit
in the circuit court to recover the lot and the rentals thereon; but,
owing to technical irregularities, this judgment is not relied on for
the purpose of the suit to establish title filed by Bernheim, On the
same day, and in the same court, one Max London recovered against
Reisman $4,981.66. On this judgment execution was issued the
17th day of April, 1889. The sheriff declining to sell, because of the
previous sale to Bernheim, a writ of venditioni exponas, under the
Texas practice, was made out on the 14th day of October, 1889; and
in obedience to this the sheriff, on the 5th day of November, 1889,
again sold the property. Again Charles L. Bernheim became the
purchaser, and to him the sheriff gave his otlicial deed. In the mean-
time Charles L. Bernheim had bought the :\Iax London judgment,
and thereafter amended his petition, setting out title he had acqnired
by the sale under that judgment. The cause was delayed for several
years because it was impracticable to serve James Farrar, Jr., who
could not be found when he was needed. The cause was transferred,
by order of the court, to the equity docket. By consent of all the
parties; the questions at issue were referred to H. S. Lathrop, stand-
ing master, to hear and determine the same. The master has made
his report in favor of the plaintiff. The report was confirmed by de-
cree of the circuit court, and the defendants appealed to this court.
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The record of this case is voluminous, but the foregoing state-
ments will, we think, make it evident that the finding of the master
and the decree of the circuit court were demanded by the settled
principles of equity relative to such a controversy. The defendants
the wife and children of Farrar are merely volunteers. They take
no greater right than he had, and he had none as against Reisman's
creditors. Indeed, the effort to cloak this valuable asset of the in-
solvent firm so that the creditors were defeated was a flagrant and
palpable fraud. As between Reisman and Farrar, no court would
interfere, but Bernheim is entitled to the consideration and assist-
ance of a court of equity. The position that the Texas statute of
limitations will protect the heirs of Farrar in their enjoyment of the
Reisman corner is untenable. It was based upon a fraudulent con-
veyance, where title did not pass, and where it was not intended to
pass. It was merely a fraudulent device to defeat creditors, and
affords no beginning point for the statute of limitations, unless, in-
deed, the evidence had disclosed the fact that the creditors had been
advised of the fraud, and then slept over their rights until the bar
of the statute had intervened. This does not appear. In the Texas
court there are numerous well-considered cases supporting this view.
Munson v. Hallowell, 26 Tex. 475; McCamant v. Batsl.'ll, 59 Tex. 364;
Raymond v. Cook, 31 Tex. 374; Beard v. Blum, 64 Tex. 61. .See,
also, Rives v. Stephens (Tex. Civ. App.) 28 S. W. 707.
It is, moreover, true, as insisted by the appellee, that, under the

written consent to refer all questions of law and fact to the deter-
mination of a particular standing master, the finding of that officer
is usually conclusive. Such a consent, entered as an order of the
court, is a submission of the controversy to a special tribunal selected.
by the parties, to be governed by the ordinary rules applicable to
the administration of justice in tribunals established by law, and its
determinations are not subject to be set aside and disregarded at the
mere discretion of the court. Kimberly v. Arms, 129 U. S. 512, 9
Sup. Ct. 355. This may be done, however, on exceptions showing
that the report is unsupported, or essentially defective, but not other-
wise. Id. And in passing on exceptions to a master's report the re-
port of the master is received as true, and the exceptions thereto
are to be regarded so far only as they are supported by the special
statements of the master, or by evidence which must be brought to
the attention of the court by reference in the exceptions to the par-
ticular testimony relied upon to set the report aside. Harding v.
Handy, 11 Wheat. 126; Jaffrey v. Brown, 29 Fed. 479. Here the
report of the master makes no special statement of the evidence, and
the exceptions offered are assignments of alleged error, unsnpported
by reference to the evidence as the rule requires. For these reasons
we decline to disturb the finding and decree of the circuit court, and
a decree of affirmance will be entered.
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FARMERS' & TRADERS' NAT. BANK OF COVINGTON, KY., v. GREENE
et al.

(Circuit Court of Appeals, Sixth Circuit. May 1iiUU.)
No. am.

PRACTICE-STIUKING OUT EVIDE:"1CE-TIME OF OII.meTION.
When evidence which may have been irrelevant, or otherwise open to an

objection seasonably taken, has been admitted without objection, the wit-
ness being examined and cross-examined by the respective parties, it is
not error to deny a motion to strilte out such eVidence, made after its
tendency and effect have been disclosed.

In Error to the Circuit Court of the United States for the Dis-
trict of Kentucky.
This was a suit brought by the defendants in error against the Farmers' &

Traders' National Bank of Covington, the plaintiff in error, to recover dam-
ages for the alleged negligence of the bank in forwarding and presenting for
payment three drafts made by the plaintiff below upon the New Jersey
Sheep & Wool Company, a corporation organized under the laws of New Jer-
sey, aI1Q doing business at Jersey City, in that state. The particulars of the
case are. these: The plaintiffs below, Thomas M. Greene and Talton Ell1brey,
as partners. doing business under the firm. name of Greene & Embrey, had
been for some time engaged in the business of buying. selliug, and shipping
live stock from Cincinnati, Ohio, and other places, to parties in the Eastern
states, and, among others, to the New Jersey SLeep & 'Wool Company. Upon
the occasion out of which the present controversy has arisen, Greene &
Embrey had sold and shipped by rail to the said N«;)w Jersey Sheep & Wool
Company, at .Tersey City, several car loads of live-stock, and drew three drafts
upon that'company for the price of the stock thus shipped. 'rhe first of these
drafts was made and dated on June 30, 1893, for the sum of $3,993.72, payable
on demand, without grace, which draft they deposited with the Farmers' &
Traders' National Bank, on the day of its date, for collection. On July 1,
1893, they drew a like draft on the same company for the sum of $4,097.69,
and deposited it with the said bank for collection. And on the 3d of the same
month they drew another like draft on the same company for t.he sum of
$H58.31, which t.hey also deposited with the bank for collection. Thus all of
the drafts were payable on presentation. l'Io bill of lading was auached to
these drafts, and Greene & j,Jmbrey had no security for the paj'ment of the
price of the stock which they had shipped. In accordance with the usual
course of business, the Farmers' & Traders' National Bank sent forward
t.hese several drafts to their correspondent, the Hanover Xational Bank of
l'Iew York City, and that. bank in turn transmitted the drafts to the First
Kational Bank of .Tersey City, to the end that the last-named bank should
there present to the drawee at that place the several drafts for payment.
'1'he 2d ·of July ,vas Sunday. By the usual course of mail the first t.wo or
the above"mentioned drafts would have reached the Hanover National Bank
as early as tile opening on the morning of Monday, July 3d, and it appearel1
upon the trial that the drafts were in the hands of .the Hanover National
Bankat that time; but for some reason they were not received by the First
Xational Bank of Jersey City until the forenoon of \Vednesday, the 5th of
July. The 4th of July being a holiday, no business was done by the banks
of l'Iew York and Jersey City on that date. '1'l1e First National Bank of .Jer-
sey City presented the drafts to the drawee for payment some time after tIll'
hour of 3 o'clock p. m. on ,July 5th, when payment was refused. The Xew
Jersey Sheep & \Vool Company had been in failing circuIllstances for some
time previous, but continued to pay its obligations up to the hour of 3 p. m.
on the 5th of July, when, having at about that hour made an assignment, it
succumbed and closed its doors. The evidence tended to show that if the
drafts. had been presented on the 3d of .July, or (probably) at the opening
for business of the banks'on the morning of the 5th, or soon after, the drafts
would have been paid. The result· was, as the evidence tended to show,


