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claim, or connected with the subject of the action.” 1In this case a
counterclaim, according to the pleadings, does arise out of the trans-
action set forth in the complaint, and according to the Code it is a
proper subject of counterclaim. Section 3228 provides that, “if
the defendant omits to set up a counterclaim in the cases mentioned
in the first subdivision of the last section, neither he nor his as-
signs can afterward maintain an action against the plaintiff
therefor.” There is a contradiction of opinion, independent of
such legislation as is found in section 3228, supra, with respect
to the question whether the amount involved in an asserted
counterclaim against a cause of action shall or may be considered,
in determining the jurigdiction of federal courts. Opinions of very
eminent judges and courts are found on either side of the question,
and, as a new question, it would be somewhat difficult to determine
it, based simply on the decided cases. However, my inclination is
to adopt the conclusion that the amount involved in a counterclaim
is a part of the subject-matter in dispute, within the meaning of
the act of congress conferring jurisdiction upon the federal court,
and that inelination is strongly fortified in the case at bar by the
terms of the Utah statute, supra. This requires the defendant, in
a case like that at bar, to present his counterclaim in the suit in
which the original action is breught, or be forever barred from
doing so. “The matter in dispute,” to use the phraseology of the
act of congress in question, is not only the $1,000 which the plain-
tiff sues for, but it is that which, of necessity, under the statute in
question, must be litigated in connection with it. Especially is
this so in a case like that at bar, where the defendant has exercised
his option to assert his counterclaim prior to the transfer of this
suit to this court. The motion to remand must therefore be denied.
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Fore16N CORPORATIONS—PROLONGING EXISTENCE FOR PURPOSES OF SUIT.

State statutes which provide that corporations §hall continue to exist
for a certain time after the time fixed for dissolution, for the purpose of
prosecuting and defending suits, and that no body or persons acting as a
corporation shall set up the want of a legal organization as a defense to a
suit against them as a corporation (McClel. Dig. Fla. p. 234, §§ 27, 28), do not
control or affect foreign corporations merely doing business in the state;
and a suit against such a corporation abates upon its dissolution, so that,
if a judgment be thereafter entered against it, the same is void.

Appeal from the Circuit Court of the United States for the South-
ern Distriet of Florida.
A. R. Lawton and T. M. Cunningham, Jr., for appellant.

Before PARDEE and McCORMICK, Circuit Judges, and BOAR-
MAN, District Judge.
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. PARDEE, Circuit Judge. The appellee, Rachel Perry, a citizen
of the state of Florida, brought her bill in the chancery court of
Marion county, state of Florida, against the Marion Phosphate Com-
pany, a’ Géorgia corporation, and therein alleged that .on the 16th
day of December, 1892, she obtained a judgment on the common-law
side of that court, for the sum of $2,158.38, against the Chatham In-
vestment Company, a body corporate created under the laws of the
state of Georgia; that the Chatham Investment Company was the
.owner of large bodies of land in the state of Florida, some of them
lying in Marion county, which were in 1891, by divers deeds, con-
veyed by the said Chatham Investment Company, for the considera-
tion of $5,000,000, to the Marion Phosphate Company; that soon
after such conveyances, :and before the aforesaid judgment was ob-
tained, the Chathan ITnvestment Company dissolved, and surrendered
itd charter; that both of the above-named corporations were organ-
ized and chartered by the same stockholders, the said Chatham In-
vestment Company béing -organized for the purpose-of purchasing
said lands and ‘holding them in trust for the Marion Phosphate Com-
pany; that'the consideration paid by the:Marion Phosphate Com-
pany ‘to‘the said Chatham Investment Company was the defendant’s
certificates of capital stoek, based upon said lands, the persons hold-
ing stock in said Chatham Investment Company surrendering their
certificates in that corporation for certificates of defendant’s capital
stock, at the ratio of ten shares of defendant’s stock to one in said
Chatham Investment Company; that in reality’ the organization
of the defendant company was only the reorganization of said Chat-
ham Investment Company, with the same capital, same stockhold-
ers, same land, and ‘about the same officers; that the defendant
-company took the lands and property of the Chatham Investment
Company subject to all claims, debts, liens, and obligations then
existing against it; and that defendant is not a bona fide purchaser
of the lands of the said dissolved company, as against complain-
ant’s judgment. Certain lands are described in the bill, lying in
Marion county, Fla., to which complainant asserted that she had
an equitablelien for the gatisfaction of the above judgment, where-
fore she prayed, etc. To the bill was attached an exhibit showing
that on the 16th day of December, 1892, the said Rachel Perry, in
the circuit coutt of Marion county, Fla., recovered a judgment by
default against the Chatham Investment Company, a body corpo-
rate under the laws of the state of Georgia, for the sum of $2,154,
principal;and interest, and $4.38, costs of court. The Marion Phos-
phate Company removed the case to the circuit court for the South-
“ern district of the state of Florida, on the ground of diverse citi-
zenship. . In the circuit court.the Marion Phosphate Company filed
a demurrer to the said bill, for want of equity, particularly char-
ging that the bill, upon its face, discloses that the judgment against
the Chatham Investment Company was recovered December 16,
1892, and that the said Chatham Investment Company was a corpo-
ration created under the laws of Georgia, and that the said cor-
poration Hecame dissolved, and surrendered its charter, in 1891,—
long prior to the rendition of said judgment. = This demurrer was



MARION PHOSPHATE CO: ¥. PERRY. 427

overruled by the court, and thereafter the Marion Phosphate Com-
pany was driven to answer, and .other proceedings were had, re-
sulting in a decree in favor of Rachel Perry against the Marion
Phosphate Company to the effect that the judgment obtained by
the complainant in the circuit court of Marion county against the
Chatham Investment Company was a valid judgment; that the Mar-
ion Phosphate Company held the lands of the Chatham Invest-
ment Company in trust for the payment of the complainant’s debt;
that the complainant had an equitable lien on the said lands,—and
condemning the Marion Phosphate Company to pay the amount
of said judgment, in default whereof the lands mentioned in the
bill should be sold to pay the same. The proceedings had after
overruling the demurrer are not necessary to recapitulate, except
to notice that it was fully shown in the answer, and established by
undisputed evidence, that more than six months prior to the insti-
tution of the suit at law by Rachel Perry against the Chatham In-
vestment Company in the circuit court of Marion county, Fla., the
Chatham Investment Company, under and in accordance with the
laws of Georgia, had, as a corporation, surrendered its charter, and
had been legally dissolved as a corporation. The appellant makes
nine specific assignments of error, the last one being that the court
erred in overruling the demurrer of the defendant to the complain-
ant’s bill.

The vital question in the case is whether the judgment at law ren-
dered against the Chatham Investment Company, a corporation
which at the time was legally dissolved, and which judgment is
the base of this suit, is a valid judgment. We think this question
is sufficiently presented by the demurrer to the bill. That a dis-
solution of a corporation abates all suits against it is familiar law
of the text-books. Mor. Priv. Corp. § 1031, thus declares:

“The dissolution of a corporation, at common law, not only means that the
company has lost its franchises, and can no longer act in a corporate capacity,
but it implies that the corporation has wholly ceased to exist in legal con-
templation, and will not be recognized as a corporate body for any purpose.
It follows that suits brought by or against a corporation are abated by its

dissolution, and a judgment purporting to be rendered against a corporation
which is not in existence is a nullity.”

Any number of cases can be cited to support the text. In Bo-
naffe v. Fowler, 7 Paige, 576, it was held that a judgment recov-
ered against a corporation after it has been dissolved is not even
prima facie evidence of a debt due from the corporation at the
time of its dissolution; and this decision is amply supported by ad-
judged cases. In Thornton v. Railway Co., 123 Mass. 32, it is
held that a court has no jurisdietion in equity over a bill by a cred-
itor against a corporation to apply to the payment of a judgment
property of the debtor in the hands of a third party, if the judgment
was invalid at the time it was recovered, and the corporation had
ceased to exist. We do not find in the transecript any opinion of
the trial judge, and therefore we do not know how he viewed the
general law relating to abatement of suits against corporations on
dissolution; but we gather from the record that, in his opinion,
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sections 35 and 36 of the act of the legislature of Florida of August
8, 1868 (McClel. Dig. Fla. p. 234, §§ 27, 28; Rev. St. Fla. §§ 2155,
2159), applied to the Chatham Investment Company, a corporation
of the state of Georgia, and thus controlled the case. Those sec-
tions are as follows:

“Sec. 27. All corporationy shall continue bodies corporate for the term of
three years after the time of dissolution from any cause, for the purpose of
prosecuting or defending suits by or against them, and enabling them gradu-
ally to settle their concerns, to dispose.of and convey their property, and to
divide their capital stock, but for no other purpose.

“See, 28. No body or persons acting as a corporation under this chapter, shall
be' permitted to set up the want of a legal organization as a defence to an
action against them as a corporation; nor shall any person sued upon a
contract made with such a corporation, or sued for an injury to its property,
or a wrong done to its interest, be permitted to set up a want of such legal
organization in his defense.”

We do not find in these sections, nor, in fact, 1n any part of the
act of 1868, any intention on the part of the lawmaklng power of
the state of Florida to control or regulate the corporations of other
states. = Under the statute, it is only by inference that foreign cor-
porations were permitted to do business in the state. Section 24
was as follows:

“Suits against corporations shall be commenced only in the county where
such corporation shall have, or usually keep, an office for the transaction of
its customary business; and in the case of companies incorporated by other
states and doing lawful business in this state, suits shall be commenced in

the county, wherein such company may have an agent or other representa-
tive.” McClel. Dig. Fla. p. 231, § 17.

Section 29 of the act put foreign corporations having property
in the state on the same footing as individuals, residents of other
states, in the matter of attachment. These last-quoted sections
indicate that there was no purpose in the act to in any wise treat
foreign corporations doing business in the state as Florida corpo-
rations. Unless, by legislation, a foreign corporation doing busi-
ness in the state is made a citizen of Florida, we are unable to
see how the dissolution of such corporation can be affected by the
laws of Florida. In Pennsylvania R. Co. v. St. Louis, ete., R. Co,,
118 U. 8. 290, 295, 6 Sup. Ct. 1094, the supreme court say:

“It does not seem to admit of question that a corporation of one state,

owning property and doing business in another state by permission of the
latter, does not thereby become a citizen of this state also.””

See, also, Goodlett v. Railroad Co., 122 U. 8. 405, 7 Sup. Ct. 1254

“A corporation cannot migrate or change its residence without the consent,
express or implied, of its state; but it may transact business wherever its
charter allows, unless prohibited by local laws.” It must dwell in the
place of its creation, and,cannot migrate to another sovereignty.” Bank v.
Earle, 13 Pet: 519 520; Railroad Co. v. Koontz, 104 U, 8.5, 12.

Railroad Co.v. Gebhard, 109 U. S. 527, 3 Sup. Ct. 363, is to the
same effect; ‘and, further, that

A corpora,tion of one country, doing busmess in another, is subject to such
control, In ‘respect to its powers and obhcratlons, as the government which
created it may properly exercise. Every person who deals with it anywhere
impliedly subjects himself to such laws of its own country affecting its pow-
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ers and obligations as the known and established policy of that government
authorizes. Anything done in that country under the authority of such law
which discharges it trom liability there discharges it everywhere.”

The Chatham Investment Company, incorporated under the laws
of the state of Georgia, when dissolved according to those laws,
became a dissolved corporation everywhere,—dead in Florida as
well as Georgia. As the case presents itself to us, we are clearly
of opinion that the demurrer to the bill of complaint should have
been sustained. As this necessitates the reversal of the judgment,
and directs a dismissal of the bill, it is unnecessary to consider the
other assignments of error. Although we have found the judg-
ment at law, which was the basis of complainant’s bill, invalid, we
are inclined to the opinion, from our examination of the record,
that the appellee may have equities which, properly presented, can
be recognized and enforced. We shall therefore reverse the de-
cree appealed from, and remand the cause, with instructions to dis-
miss the bill, but without prejudice. And it is 80 ordered.

HADDEN et al. v. DOOLEY et al.
(Circuit Court of Appeals, Second Circuit. May 12, 1896.)

1. ApPEAL FrRoM ORDER CONTINUING PRELIMINARY INJUNCTION—DECISION.

On an appeal from an order denying a motion to dissolve an injunction
pendente lite, restraining an execution sale of personal property, keld, that
the court of appeals could not determine questions of law which might
depend upon undisclosed facts, or questions of fact upon ex parte affida-
vits of the character of those presented in the record; and that, as the
qQuestions arising were proper subjects for deliberate examination, the
order would be affirmed, under the rule that, where a stay of proceedings
will not cause too great injury to defendants, it is proper to preserve the
existing state of things until the rights of the parties can be fully inves-
tigated.

2, SAME—AFFIRMANCE—RESERVATION OF RicHT 10 MODIFY.

‘Where an order refusing to dissolve an injunction pendente lite restrain-
ing a sheriff from selling certain silks on execution was affirmed, but it
appeared to the court that a sale of the goods would be to the pecuniary
advantage of both parties, held, that leave would be reserved to the court
below to modify its order so that by consent of the parties the silk might
be sold under the execution, after ample notice, and the proceeds placed
in the registry to await a final decision.

Appeal from the Circuit Court of the United States for the South-
ern District of New York.

Edward Winslow Paige, for appellants.
H. K. Twombley, for appellees.

Before WALLACE and SHIPMAN, Circuit Judges.

SHIPMAN, Circuit Judge. This is an appeal from an order of
the circuit court of the United States for the Southern district of
New York, dated December 12, 1895, which denied a motion to dis-
solve an injunction pendente lite, and continued it until the further
order. of the court, The original order restrained, pendente lite, the



