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thoritatively determined by the supreme court or by a circuit court
of appeals, this court will follow its decision in Donnelly v. Cordage
Co., 66 Fed. 613, which holds that the acts of 1887 and 1888 include
this class of cases. It follows that this suit, as against the defend-
ant corporation, not being brought in the district "whereof he [the
defendant] is an inhabitant," cannot be maintained, and that the
demurrer must be sustained.
The bill is also directed against certain individuals, citizens of

Massachusetts. The bill alleges that, before and up to the time of
the incorporation of these defendants as the ·Watson & Newell Com-
pany, they had transacted business as co-partners, under the firm
name of Watson, )/"ewell & Co., at Attleboro, Mass.; that the firm
turned over its business to the corporation about June, 1895; that
the corporation succeeded to the business of the firm; that the mem-
bers of said co-partnership became the directors, managers, and
stockholders of said corporation; that the said Ripley became the
president and a director, the said Gowan the treasurer and a direct-
or, and the said Watson and :Newell directors; that the corporation
has continued the business by the direction of, and under the super-
vision and management of, the defendants Watson, Newell, Ripley,
and Gowan. These allegations are not denied. Upon this state of
proof, I think the complainant has made out a case which makes
these defendants personally liable to an injunction.
Upon the question of infringement I entertain no doubt. The

patent is for a design for the handle of spoons and similar articles,
granted to George Wilkinson, August 29, 1893. A comparison of
the defendants' design with the patented design shows a dose imi-
tation. It is true that, upon careful inspection, there are certain
differences in detail, composition, and outline; but these differences
are not apparent, and would not be observed by the ordinary pur-
chaser, at least until after attention had been called to them. .It is
sufficient for the purpose of determining this motion that, in my
opinion, the general resemblance between the two designs would
deceive ordinary observers and purchasers, although expert dealers
in the trade might at once detect certain differences of detail.
The demurrer is sustained, the bill to be dismissed, with costs as

to the defendant the Watson & Newell Company. The motion for a
preliminary injunction is granted against the defendants Watson,
Newell, Ripley, and Gowan.
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No.7.

JURISDICTION OF FEDERAL COURTS-ADMISSION OF OF PEND-
ING CAUSES.
The provision inserted in the constitution of Utah, under authority of

the enabling act, in relation to the transfer of causes pending in the ter-
ritorial courts of the proper state and federal courts, respectively, con-
tains a proviso that no civil suit, other than those of which the federal
courts have exclusive jurisdiction, shall be transferred to them, "except
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upon motion or petition by one of the parties thereto, made under and in
accordance with the act or acts of congress." Held, that the reference to
acts of congress is only for the method of procedure, and that in cases of
concurrent jurisdiction, such as those of diverse citizenship, the third
section of the judiciary act of 1887 does not apply. so as to prevent a
transfer, unless the petition was filed within the time in which defendant
was required to answer or plead.

This suit was brought by the Crown Point Mining Company
against the Ontario Silver-}Iining Company in a court of Utah
before its admission to statehood, and, on the admission of the
state, was transferred, on defendant's petition, to the circuit court.
It is now heard on motion by plaintiff to remand to the state court.
Brown, Henderson & King, for plaintiff.
Bennett, Harkness, Howat & Bradley, for defendant.

ADAMS, District Judge. This suit was instituted in the Third
judicial district court of Utah territory, county of SaIt Lake,
on the 4th day of December, 1895. 'l'he territory of Utah became
a state by virtue of the proclamation of the president of the United
States made on the 4th day of January, 1896. By an act of con-
gress entitled "An act to enable the people of Utah to form a con-
stitution and state government and to be admitted into the Union
on an equal footing with the original states," the convention therein
provided for was empowered to provide by ordinance "for the trans-
fer of actions, cases, proceedings, and matters pending in the
supreme or district courts of the territory of Utah, at the time of
the admission of the said state into the Union, to such courts as
shall be established under the constitution to be thus formed, or
to the circuit or district court of the United States for the district
of Utah, and no indictment, action, or proceeding shall abate by
reason of any change in the courts but shall be proceeded with in
the state or United States courts according to the laws thereof re-
spectively." Pursuant to this delegation of power, the people of
Utah held their convention, and adopted a constitution. The sev-
enth section of article 24 of this constitution ordained as follows:
"Sec. 7. All actions, cases, proceedings and matters pending in the supreme

and district courts of the territory of Utah, at the time the state shall be ad-
mitted into the Union, and all files, records and indictments relating thereto,
except as otherwise provided herein, shall be appropriately transferred to
the supreme and district courts of the state respectively; and thereafter all
such actions, matters and cases shall be proceeded with in the proper state
courts. All actions, cases, proceedings and matters which shall be pending
in the district courts of the territory of Utah at the time of the admission of
the state into the Union, whereof the United States circuit or district courts
might have had jurisdiction had there been a state government at the time
of the commencement thereof respectively, shall be transferred to the propel'
United States circuit and district courts respectively; and all records, indict-
ments and proceedings relating thereto shall be transferred to said United
States courts. Provided, that no civil action, other than causes and proceed-
ings of which the said United States courts shall have exclusive jurisdiction,
shall be transferred to either of said United States courts except upon motion
or petition by one of the parties thereto, made under and in accordance with
the act or acts of the congress of the United States, and such motion and peti-
tion not being made, all such cases shall he proceeded with in the proper state
courts."
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The plaintiff in this case is a corporation of the state of Utah, and
the defendant is a corporation of the state of Cnlifornia. They are
therefore eiti:r.ens of different states, and the suit is "one in which
there is a controversy between citizens of different states," within
the meaning of the aet of :Unrdl 8, 1887 (24 Rtat. 5(2). 'l'his diver-
sity of eitizenship confers jUI'isdidion upon the United States courts
coneulTent only with the state courts. Under the provisions of
the constitution already refelTed to, this suit could not be taken
from the state court, where it appropriately and immediately went
upon the admission of the state into the Cnion, except upon mo-
tion and Iwtition by one of the parties thereto. So far counsel are
agreed. According-l'-li, on the 18th day of January, 18fJG, the de-
fendant undertook to exereise the privilege, and 1Hed a petition in
the district court of the Third judieial distrid of the state, in \Vhith
this suit was then pending, setting forth facts conferring jurisdic-
tion upon this court, and prayed for the transfer of the suit to this
court. 'l'he order was made, and the suit was transferred accord-
ingly. The plaintifI now moves to remand it to the slate court,
for the reason that the application or petition for the !'emoval to
this court was not filed in the state court at or before the time the
defendant was required by the laws of the state, or the rule of the
state court, to answer or plead to the deelaration or complaint of
the plaintiff, and be(:ause the defendant failed in other resl)ects to
conform to the provisions of section 8 of the act of lHarch 3, HiS7,
in relation to removal of causes from the state to the federal courts.
H is coneeded by defendant's counsel that it did not file its peti-

tion for removal to this eourt within the time required by said sec-
tion; but the defendant contends that, notwitlu;tanding such conces-
sion, the suit was properly tl',uwferl't'd to this court, under tlw
provisions of the enabling aet and eODi'titution already quoted. It
is clear to my mind that the aet of }lareh 3, 1887, eoneerning re'noval
of causes to this court, has no controlling applieation to the matter
of transfers under the enabling act and constitution. The manifest
intention of congress and the people of Utah was to make provision
by which parties to aetions pending at the time of the ehange to
statehood might avail themselves of either jmisdietion, state or fed-
eral, to whieh they would have been entitled had there been a state
govemment (and necessarily state and federal courts) at the time
their suits were instituted. The constitution refers to any actions
"pending," and provides for their tl'ansfel'. The removal aet of
:March 8, 1887, refers to cases which been pending only up to
the day an answer or plea is required. 'flie constitution eonfers the
right to transfer upon either party to a suit. The removal aet COll-
fers the right of removal ulJon (1) ddendants only; and (2) upon
such defendants as are residents of a other than where the suit
is brought. Again, the situation of' partie;., to a suit instituted in a
territory before its admi8sion, as a stde, to the "Cnion, is unique,-
entirely different from the situation of parties to suits instituted
in a state. By the provisions of the aet concel'lling removal of
causes, reference is made to the laws of the state at the time suit
was brought; a defendant must be a citizen of a different from
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the state of which the plaintiff was a citizen at the time suit was
brought. The provisions of the enabling act and constitution con-
cern citizens of a territory at the time suit is brought. All these.
considerations convince me that the act of March B, 1887, has no
controlling application to the matter before the court. But it is
urged by plaintiff's counsel that whether the removal act applies,
or not, is immaterial; that all cases, like the one under considera-
tion, over which the state and federal courts may exercise concurrent
jurisdiction, are given a certain available jurisdiction in the state
court, and that they must remain there, and be tried there, unless
adequate provision is made for their transfer to the federal court;
and that no such provision is made in the enabling act or constitu-
tion. Counsel rely upon the proviso to the seventh section of article
24 of the constitution, whereby, after the provisions for transferring
such cases to the federal courts, it is ordained "that no civil actions,
(other than causes and proceedings of which the said United States
courts shall have exclusive jurisdiction), shall be transferred to either
of said United States courts except upon motion or petition by one
of the parties thereto, made under and in accordance with the act
or acts of the congress of the United States." Counsel say, if this
last clause of the proviso refers to the act of congress relating to
removal of causes, there has been no compliance with such act, for
the reasons already referred to, and, if it does not refer to such act,
there are none to which it can refer; therefore there are no acts of
congress in existence, under or in accordance with which the motion
or petition for transfer can be made, and hence, for want of neces-
sary legislation enabling the transfer to be made, the suit must be
remanded to the state court, where it properly belongs. I cannot
assent to this view of the case. In the case of Koenigsberger v.
Richmond Silver-Min. Co., 158 U. S. 41, 15 Sup. Ct. 751, the supreme
court deals with a case essentially like the one at bar, and on page
48, 158 U. S., and page 751, 15 Sup. Ct., says:
"The courts of the United States, inferior to this court, having no jurisdic-

tion except as conferred by congress, congressional legislation is necessary
to enable those courts, after the admission of the state into the Union, to take
jurisdiction of the cases previously commenced in the courts of the territory,
and not yet finally adjudged. And such legislation has been so construed
and expounded by this court as to give effect, as far as possible, consistently
with its terms and with the constitution of the United States, to the apparent
intention of congress to vest in the courts of the United States the jurisdiction
of such cases, so far as they are of a federal character, either because of
their arising under the constitution and laws of the l:nited States, or because
of their being between citizens of different states."

According to this authority, effect should be given to the apparent
intention of congress, so far as possible. :Now, what is it? Mani-
festly, that all cases over which the federal courts have exclusive
jurisdiction shall pass by transfer at once to the proper United States
court, and that all cases over which the federal courts have con·
current jurisdiction with the state courts shall, at the option of either
party, be so transferred to the proper United States court. As evi-
dence of the exercise of such option, a motion or petition is required
to be filed in the state court exercising the other concurrent juris-
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diction. The foregoing seems to me to be the essential and impor-
tant features of the enactment. The provision requiring such motion
or petition to be "made under and in accordance with the act or
acts of congress of the United States" manifestly refers to procedure,
and is not a qualification of, or condition precedent to, the exercise
of the right of transfer. In my opinion, it is not necessary to ignore
these words, to maintain the right of transfer in this case. They
should receive, and, in my opinion, can receive, such construction
as will permit the entire section to stand and be operative. The
jurisdictional facts, viz. the diverse citizenship of the parties, and
the amount or value of the matter in dispute, must be brought to
the attention of the court. A motion or petition is the appropriate
and usual procedure for that purpose. By the provisions of the act
of 3, 1887, a petition mllst be addressed to the state court in
which the suit is pending, and this petition must disclose the facts
entitling a defendant to remove the case. A petitlonfor the purpose
of a transfer under the enabling act and constitution of Utah need
disclose nothing more than the facts entitling the petitioner to the
transfer. The petitions, therefore, in the two cases, serve the same
general purpose. They should show jurisdictional facts which en·
title a court of the United States to take the control of the case.
The subjects (that is to say, removal and transfer) are similar, and
it is quite natural and altogether reasonable to hold that the lan-
guage employed in the constitution, requ.iring the petition to be made
under and in accordance with the act or acts of congress, refers to
the method of procedure adopted by congress in the kindred subject
of removals. The petition for the transfer of this case to this court
conforms in all essential particulars, so far as procedure is concerned,
to the requirements of the act of congress in question, and must
be held sufficient. It follows that the motion to remand must be
denied.

FRASER et al. v.

(Circuit Court, D. Utah. April 20, 1896.)

No.8.

JURISDICTION OF FEDERAL COURTS-ADMISSIO::-< OF UTAH-TRANSFER OF PEND-
ING CASES.
On the admission of Utah to statehood, a party to a pending cause, over

which the state and federal courts have concurrent jurisdiction, was en-
titled to have the same transferred into tile federal court, although his
petition therefor was not filed until after the defendant was required to
answer or plead. Crown Point Min. Co. v. Ontario Silver-Min. Co., 74
Fed. 419, followed.

This suit was instituted by Fraser and Chalmers against L. C.
Trent in a court of the territory of Utah, and was pending therein
at the time of its admission as a state. The citizenship of the par-
ties being diverse, the defendant petitioned for a transfer of the
case to the federal circuit court, and the transfer was made ac-
cordingly. Defendant now moves to remand it to the state court.


