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FIRST NAT. BANK OF BUCHAXAN COUN'.rY v. DUEL COUNTY.

(Circuit Court, D. Nebraska. May 7, 1896.)

1. ACTIONS OK JUDG)IENTS-VEXA'rrous COURTS.
'Where a judgment recovered in a state court against a county is as-

signed to a citizen of another state, the assignee may sue thereon in the
proper federal court, although the original judgment is still in
'l'he assignee has a right to have judicially deV'rmined its right to enforce
payment of the indebtedness, and the action is not to be considered as
brought merely to vex defendant.

2. SAME-JuDGMEN'r AGAINST COUNTy-MANDAMUS.
If, as alleged, the assignee's only remedy is a mandamus to compel the

levy of a tax, then it has a right to obtain a judgment in the federal court
to enable it to invoke the power of that court in the granting and enforce-
ment of the mandamus proceeding.

This was an action at law by the First National Bank of Buch-
anan county against the county of Duel upon a judgment rendered
by a Nebraska court. The case was heard on demurrer to the
amended petition.
F. N. Prout and Alfred Hazlett, for plaintiff.
Jacob Keefer, ""V. R. Kelly, and E. P. for defendant.

SHIRAS, District Judge. 'Cpon the face of the record in this
case it appears: That on the 8d day of -:\lay, 1894, a corporation
known as St. Joseph Bridge & Boiler vVorks recovered a judgment
in the district court of the 'l'hirteenth judicial district of the state
of Nebraska against Duel county, Neb., for the sum of $4,38\).06,
which judgment remains unreversed and unpaid. That this judg-
ment has been duly assigned to the present plaintiff, for value.
That on the 5th day of July, 1894, several warrants, to the amount
of the judgments, were issued under the provisions of section 877
of the Consolidated Statutes of Nebraska, payable in form to the
First Kational Bank of St. Joseph, Mo.; the said warrants being
in form as follows:

"Amount Levied 1894, $5,195.63. Amount Issued, $500.
"$500 County Warrant.

"Treasurer of Duel county, Nebraska, Chappell, July 5th, 1894. Will pay
First National Bank, St. Joe, :\10., or order, five hundred dollars, out of any
moneys not otherwise appropriated in the county judgment fund for 1894.
"Judgment. .James Thompson, Chairman.
"K. A. County Clerk.

"[SeaL]"

These warrants were delivered to the present plaintiff, and were
by it presented to the county treasurer on July 16, 1894, and pay-
ment was refused for want of funds; and again, on the 2d day of
April, 1895, the plaintiff dl'manded payment of the warrants from
the treasurer of the defendant county, and payment was refused.
Thereupon this action was brought, it being recited in the petition
that plaintiff was the owner of the judgment and of the warrants
in question, and judgment was prayed for the amount due on the
w,arrants, they being made the basis of the action. To this peti-
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tion the defendant county demurred on the general ground that
the petition did not set forth any cause of action, and in support
thereof it was urged that the county warrants declared on were
not issued as independent e"idence of indebtedness, but substan-
tially as means whereby the funds in the treasury applicable to
payment of judgments could be reached; that in fact, there being
no such funds in the treasury, there was nothing for the warrants
to operate upon, and therefore the only remedy of plaintiff was
to secure by mandamus or otherwise the levy of a tax for the pay-
ment of the judgment. Upon this demurrer the court held that,
as the warrants were drawn against the county judgment fund for
1894, and had been refused payment by the county treasurer on
the ground that the fund was exhausted, the warrants did not
create a new indebtedness against the county, nor could it be right-
ly held that the issuance and delivery thereof had paid off and ex-
tinguished the original judgment, and therefore the plaintiff could
not ask a judgment to be entered in its name upon the warrants,
leaving the original judgment standing in force in the name of
the St. Joseph Bridge & Boiler Works; but, if a new judgment
was sought, the action must be based upon the original judgment,
and the warrants issued must be brought into court, in order that
they should be canceled, and be delivered back to the county. Fol-
lowing this ruling, the plaintiff filed an amended petition, declar-
ing on the original judgment, and averring that the plaintiff had
the warrants issued, but not paid, ready to be returned to the
defendant county. To this amended petition the defendant has
again demurred, and in support of the demurrer urges that this
court should not take jurisdiction, nor permit the plaintiff to main-
tain this action, because the &'lme is vexatious, and wholly un-
necessary..
At the common law, courts discouraged the bringing second

suits upon the judgment record, where no reason therefor existed,
and to that end refused costs, although giving judgment for the
plaintiff in the case. Ultimately courts, upon a proper showing,
refused to entertain a: second action when the original judgment
remained in force, and the plaintiff gained no advantage by the
rendition of a second judgment. These cases, however, are gen-
erally those wherein the second judgment is sought in the same
court wherein the original judgment was rendered, and relief is
denied upon the theory that, there being already in exIstence a
judgment upon which the court can give the plaintiff all the relief
that .would be open to him in case he obtained a second judgment,
the institution and maintenance of a second action is clearly vex-
atious. The same reason is the foundation of the rule that the
pendency of a former action between the same parties, based upon
the same subject-matter, may be pleaded in abatement of a second
action between the same parties for the same subject-matter and
for the same relief. But it has been uniformly held by the su-
preme court of the United States that the pendency of an action
in a state court between the same parties for the same cause of
action could not be availed of by way of abatement of an action
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subsequently brought in a federal court. The courts belong to
separate jurisdictions, and the courts of neither jurisdiction are
justified in refusing to entertain an action simply because there is
pending in another jurisdiction an action of a similar character
between the same parties. Stanton v. Embrey, 93 U. S. 548; In-
surance Co. v. Brune, 96 U. S. 588; Gordon v. GiIfoiI, 99 U. S.
168. A court may be weB justified in refusing to allow a defend-
ant to be vexed by the rendition of a second judgment if it appears
that there is in existence upon its records a judgment which the
court can enforce for the benefit of the judgment plaintiff to the
same extent that it could enforce a second judgment upon the
same cause of action, for in that case the court would have the
same power to act for the enforcement of the first judgment that
it would for the enforcement of the second judgment. This prin-
ciple, however, does not apply when the second action is brought
in another jurisdiction. This court has no power over the judg-
ment obtained in the state court, and is not clothed with the right
to issue process for its enforcement. The present plaintiff is a
nonresident corporation, carrying on business in the state of :Mis-
souri,and as such is to invoke for the protection and en-
forcement of its rights the jurisdiction of the federal court; and
the exercise of such jurisdiction cannot be declined by this court
on the ground that there is in existence a judgment in the state
court upon the same cause of action. Furthermore, the present
plaintiff was not the plaintiff in the state court. This action is
brought in the name of the assignee of the original judgment, in
order that its right to enforce payment of the indebtedness evi-
denced by the judgment rendered in the name of the St. Joseph
Bridge & Boiler Works shall be judicially determined,-a fact
which shows that the second action was not brought simply to un-
duly vex the defendant county. For these reasons it cannot be
held that this court· should refuse to take jurisdiction or to en-
tertain action because of the existence of the judgment stand-
ing in the name of the bridge and boiler company in the state court.
In support of the demurrer it is further contended that the only

remedy open to the plaintiff is to proceed by way of mandamus to
compel the levy of a tax for the payment of the amount due. If it
be true, as contended, that payment of the indebtedness can only
be enforced by compelling the levy of a tax, that is no reason why
this action should not be entertained. in order that it mav be de-
termined whether the present plaintiff is or is not entitled to a
judgment in its own name against the defendant county upon the
assigned judgment, and furthermore to enable the plaintiff to in-
voke the power of this court in the granting and enforcement of
the mandamus proceeding, which counsel for defendant claim is
the only method by which the collection of the judgment can be
enforced. The present action is to secure a judgment in this court
in the name of the present plaintiff, and thus t{) lay the foundation
for mandamus proceedings in this court to secure the levy of the
tax requisite to payoff the indebtedness established by the rendi-
tion of the judgment. Demurrer is overruled.
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WALLACE et ux. v. McCLUNG et al.

(Circuit Court of Appeals, Fourth Circuit. May 5, 1896.)

No. 139.
ESTOPPEL-RECORD-DEED.

One 'V. and his wife sold and conveyed to 'V. and J. B. a tract of land
which they owned in right of the wife. Aftet"wards, 'V. and J. B. brought
suit to have the deed canceled, on the ground of defect of title, and the
purchase money refunded. A decree was entered in their favor, as to the
greater part of the land, adjudging the title of 'V. and wife thereto to be
defective, requiring a refund of the purchase money, and a reconveyance
to 'V. and wife of the land. The deed of reconveyance was duly made by
'V. and J. B., but they never surrendered possession of the land. On the
same day, when such deed was made, W. and wife conveyed the remain-
ing part of the land to the father of W. and J. B., who claimed, under
another title, the part as to which the title of 'V. and wife had been ad-
judged bad. deed contained a recital of the suit brought by W. and
J. B. against W. and wife, and an obscure reference to the adjudication
therein, as to the title and to the claim of the father of W. and J. B. 'V.
and wife afterwards brought an action of ejectment against the occu-
pants, who claimed under 'V. and J. B. and their father, to recover the
land covered by the deed of 'V. and J. B., made pursuant to the decree in
their suit. Held, that neither the suit by W. and J. B. nor the deed, madlJ
to their father, with its recitals, nor both together, estopped W. and wife
to claim the land included in the deed of W. and J. B. to them.

In Error to the Circuit Court of the United States for the Dis·
trict of West Virginia.
This action was brought in the circuit court of Greenbrier county, 'V. Va.,

in November, 1891, and proceeded there until February 1, 1894, when it was
removed by writ of certiorari into the circuit court of the United States for
the district of West Virginia, at Charleston, in that state. It was there pro-
ceeded in to judgment, rendered on the 12th day of December, 1894, and has
been brought here by writ of error issued on the 4th of June, 18.95. The
suit was in ejectment and was broug'llt by the plaintiffs, husband and wife,
for 1,000 acres of land claimed by them in right of the wife, Miriam Wallace.
The declaration alleged that this tract of 1,000 acres had been grante<1 to
her by the wife's father, James H. Bowen, out of, and as a part or, an entry
of 2,650 acres, which the said Bowen had made under a patent for the same
issued to him by the commonwealth of Virginia, before the formation of
what is now West Virginia.
The testimony shows that this commonwealth had granted to Andrew

Moore, in .June, 1795, a tract of 11,300 acres of land in Greenbrier county.
on the waters of Hominy and Big Clear creeks, headwaters of Gauley and
:Meadow rivers, which lands adjoined 3 tract of 5,000 acres previously grant-
ed to Andrew Moore. Moore made deeds of parts of the 11,300 acres, re-
spectively, to William McClung and to a family named ·Welch. Each of
these two deeds conveyed a third of the large tract, or about 3,76H acres, to
the respective grantees, leaving a third of the original tract to Moore him-
self. The northernmost of these three tracts was the one retained by :Moore;
the middle one, adjoining it on the south, going to the Welches, and the
southernmost tract, of 3,766 acres, going to McClung. The deeds to the
Welches and McClung were made in March, 1810. The tract granted to Mc-
Clung was, in the course of time, forfeited to the commonwealth for the non-
payment of taxes, and was never redeemed by or for McClung. It became
liable to re-entry, in consequence, under later patents from this COlDmon·
wealth. On the 30th November, 1846, James H. Bowen did apply for and ob-
tain from Virginia a grant of 2,650 acres, marked by a survey which he had
previonsly had made, of land lying in Greenbrier county, on the waters of
the before-mentioned Hominy and Big Clear creeks. It is to be inferred that


