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the fact that plaintiff’s negligence was the real cause of the acci-
dent is wholly unknown until the trial. It is locked up in plain-
tiff’s breast, and only made manifest under the stress of cross-
examination. Under such circumstances, how could an honest de-
fendant have alleged it in his answer? He had no knowledge or
information whatsoever warranting a belief sufficient to anthorize
his verifying an answer which alleges that plaintiff was negligent.
And how unjust to deprive him of a meritorious defense merely
because he did not and could not have learned of it until the trial.
It may be suggested that the court has the power to allow an
amendment on the trial; but that power rests in the court’s dis-
cretion, and it does not seem to be a very sensible system which
contemplates amendment as a necessary essential of its usefulness.
The inevitable result of such an illogical and unscientific system
of pleading and practice would be to imperil the rights of the con-
scientious defendant, while the defendant with an elastic con-
science would invariably aver and swear to plaintiff’s negligence,
although he had not the slightest knowledge or information to war-
rant any such averment. Certainly, no such practice should be
encouraged.

SAFETY INSULATED WIRE & CABLE CO. v. MAYOR, ETC., OF BALTI-
MORE.

(Circuit Court of Appeals, Fourth Circuit. May 5, 1896.)
No. 162,

1. CORPORATIONS—ULTRA VIRES—ACTION ON EXECUTORY CONTRACT.

In an action brought by a corporation for the breach of an executory
contract, the defendant can set up as a defense the want of authority of
the plaintlff under its charter to enter into such contract.

2. SAME.

A corporation whose charter states the object of its organization to be
““to carry on the business of manufacturing compositions * * * for the
insulation and protection of wires, cables and other articles, * * * pre-
paring * * * cables and other articles * * * by the use * * * of

such compositions, * * * and the manufacture * * #* of tubing,
hose and all other articles, * * * and all business * * * incident
thereto and connected therewith,” has no power to enter into a contract
for the construction of a system of underground wiring in the streets of a
city, including, besides the manufacture and supplying of insulated ca-
bles, the construction of trenches and conduits, filling and repairing pave-
ments after such construction, supplying masonry and ironwork for
manholes, handholes, ete.; such work representing about a third of
the total estimated expenditure under the contract, which also requires
a guaranty against damages caused by the construction, and a penalty
for delay in completing the work.

3. AcTION—GROUND OF RECOVERY.

In an action brought to recover. damages for the breach of a contract
which is held to be invalid because of the want of capacity of one of the
parties, there can be no recovery for a sum of money deposited as se-
curity for the execution of the contract.

In Error to the Circuit Court of the United States for the DlS
trict of Maryland.
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This was an action by the Safety Insulated Wire & Cable Com-
pany against the mayor and city council of Baltimore to recover
damages for the failure of the city to perform a contract with the
plaintiff. A decision of the circuit court overruling a demurrer
to a special plea to the declaration was reversed by this court (13
C. C. A. 375, 66 Fed. 140), and the cause was then tried on the
merits; a verdict being rendered for the defendant, by direction
of the court. Plaintiff brings error. Affirmed.

This case 'co.mes up by writ of error to the circuit court of the United States
for .the dxstrlpt of Maryland. The city of Baltimore, being desirous ot
placing the wires of the police, fire alarm, telegraph, and police patrol sys-
tems of that city underground, obtained the authority of the general assembly
of_Maryland to do this, and to provide for the expense thereof. Acting under
this authority. an ordinance was passed by the mayor and ecity council of
Baltimore, instructing certain officials of that city, as a commission, to ad-
vertise for proposals to furnish cables, conduits, and trenching, separately

“or as a whole, when it may be necessary, within such boundaries as the com-

mission may determine. This commission daccordingly did advertise for pro-
posals for this work, with plans and specifications, and received bids. The
Safety Insulated Wire & Cable Company, a corporation created under the laws
of New York, among others, put in its bid to perform all the said work ac-
cording to the plans and specifications for the sum of $97,985. On the 28th
June, 1893, this bid was duly accepted. On 30th June of the same year the
Safety Insulated Wire & Cable Company informed the president of the cowmn-
mission that it was then and there prepared to execute the contract for fur-
nishing and laying conduits, furnishing and drawing in electric cables, and
constructing manholes, for the police and fire-alarm telegraph and police-
patrol systems of the city, in accordance with the terms of advertisement,
and tendered the signature of the proper officers, and seal of the company,
for the execution of the contract. - On the same day the commission refused
to carry out the contract, or to proceed any further therein. Thereupon the
Safety Insulated Wire & Cable Company brought its action against the
mayor and . city council of Baltimore for breach of contract; filing with its
declaration a_ bill of particulars, which will hereafter Le set out. The defend-
ants appeared, and pleaded the general issue, on which issue was joined.
At the trial they asked leave to file a special plea that the charter of the plain-
tiff does not authorize it to make such a contract as is set forth in the deciara-
tion. The filing of this plea was refused; the court being of the opinion that
the jury having been sworn, the same matter can be more properly put in
under the general issue, and ruled upon by an instruction from the court.
At the conclusion of the trial the jury, under the instruction of the court,
found a verdict for the defendant. Exceptions were duly taken, and the case
comes here upon them and the asmgnments of error. The bid of the plain-
tiff, accepted by the defendant, is set out in the record. Under it the plain-
tiff agreed to furnish the cables, trenching, laying new conduits where neces-
sary, filling in and repaving after conduits are laid, make all connections,
and furnish everything in accordance with specifications on file. It then goes
on, and states minutely of what the cables shall be eomposed the wires insu-
ated conductors twisted and grouped, the whole encased in lead. How the
condyits shall be furnished, the ducts to be of wrought-iron pipe, treated in-
side and out with preservative. coating of asphaltum, with subsidiary ducts.
All ducts to be laid on solid-earth formation at least two feet below the sur-
face of the streets, specifying minutely how the joints and connections shall
be made and edges smoothed. How bends shall be constructed and securec.
That 12 full-gized manholes shall be made, of best-quality hard brick, laid in
first-quality cement, and provided with heavy flanged surface frame, with
improved inner cover and lock bar, and also with heavy street cover. FHand-
holes, 190 in number, to be made of cast-iron pans or boxes, with side open-
ings, for connection with pipe ducts, and provided with covers and suitable
fastenings. The boxes to be set firmly -at a depth of about two feet below
the surface of the street. A space the full size of the box to be extended up
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to the surface of the street, to be provided with heavy iron frame. All exca-
vations to be done for trenching of manholes and handholes in a manner to
avoid interference with present underground pipes. All filling to be well
ramined, to insure solid foundation for conduits and street traffic. Paving
carefully relaid, and made as good as before excavating. House boxes of
black walnut, and approved lightning arresters, shall be furnished for all
such underground wires at each house as are there connected to aérial cur-
rents; and, in all cases where the cable is required to be extended to tlie top
of a pole, there shall be furnished proper pole boxes and lightning arresters.
All this work was to be done in the public strects of the city of Baltimote, in
the principal part of that city, utilizing the subways and conduits of the
Chesapeake & Potomac Telephone Company as far as possible, but continu-
ing and carrying out the work into all portions of the required territory out-
side of these subways and conduits. The several parts of this contract are
the furrishing of the insulated wires and cables, properly constructed; the
digging of trenches for the bed of the cables at least two feet deep in the
public streets (in some cases it appears that the trenches were nine feet deep);
excavating for manholes, caretully avoiding other underground pipes; the
masonry work and iron work necessary for them and the handholes; filling
all excavations; repairing and restoring all openings in the streets. By the
ordinances of the city, every contractor was required to insert in his bond,
as one of its conditions, a covenant to hold the city harmless against any
suits, loss, or damage for any default or negligence in the work. The charter
of the plaintiff was issued under the general provisions of an act of the legis-
lature of the state of New York passed 17th Ifebruary, 1848, entitled “An act
to authorize the formation of corporations for manufacturing, mining,
mechanical or chemical purposes.” The certificate of incorporation filed un-
der the provisions of this act has this clause: *“Second. The objects for which
the said company is formed are as follows, viz.: To carry on the business
of manufacturing compositions or compounds, or preparations of India rub-
ber, gutta percha and other gums and substances by any invention, process
or method soever for the insulation and protection of wires, cables and other
articles soever; and the business of preparing, insulating and protecting
wires, cables and other articles soever, by the use, aid or application of such
compositions or compounds. And the manufacture, with or without the use
or aid of such compositions or compounds, tubing, hose, packing, and all
other articles soever, and all business, acts and things incident thereto and
connected therewith.” The seventh clause is in these words: ‘Seventh.
The said company is formed for the purpose of carrying on some part of its
business out of the state of New York, namely, in the states of New Jersey,
Connecticut, and elsewhere.”

William Pinkney Whyte and M. N. Packard, for plaintiff in er-
ror.

William 8. Bryan, Jr., and Thomas G. Hayes, for defendant in
error.

Before GOFF and SIMONTON, Circuit Judges, and PAUL, Dis-
trict Judge.

SIMONTON, Circuit Judge (after stating the facts as above).
The assignments of error present two questions which are decisive
of this case: First. Can the defendant set up as a defense the
want of authority in the plaintiff, under its charter, to enter into
the contract for the breach of which it seeks damages? Second.
Has the plaintiff, under its charter, the power to enter into the
contract set out in the pleadings?

The action is for the breach of an executory contract. Was
there a contract? Were the parties to it competent to contract?
In Central Transp. Co. v. Pullman’s Palace-Car Co., 139 U. 8. 24,
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11 Sup. Ct. 478, in which this doctrine is elaborately discussed, the
court says:

“Upon the authority and duty of a corporation to exercise the powers
granted it by the legislature, and those only, and upon the invalidity of any
contract made beyond their powers, or providing for their disuse or alienation,
there is no occasion to refer to decisions of other courts, because the judg-
ments of this court, especially those delivered within the past twelve
yvears by the late Mr. Justice Miller, afford satisfactory guides and ample
illustrations. After collaborating and discussing these cases, the general
principle is stated that contracts of a corporation beyond the scope of powers
enumerated in its charter (read in the light of any general laws which are
applicable), and other powers not fairly incidental thereto, are unlawful and
void.”

In that case a nonsuit was ordered because it appeared that
the contract sued upon was not within the powers of the charter
of the plaintiff corporation. Sustaining the nonsuit, the court
says:

“The contract sued on being clearly beyond the powers of the plaintiff cor-
poration, it is unnecessary to determine whether it is ultra vires of the de-
fendant, because, in order to bind either party, it must be within the corpo-
rate powers of both.” Page 54, 189 U. 8., and page 478, 11 Sup. Ct. “It
was argued,” says the court, further, “that, even if the contract sued on was
vold because ultra vires and against public policy, yet having been fully
performed on the part of the plaintiff, and the benefits of it received by the
defendant for the period covered by the declaration, the defendant is
estopped to set up the validity of the contract as a defense to this action to
recover the compensation agreed on for that period. But this argument,
though sustained by decisions in some states, finds no support in the judg-
ment of this court.”

The case has been affirmed in Navigation Co. v. Hooper, 160 U.
8. 524, 16 Sup. Ct. 379.

In Thomas v. Railroad Co., 101 U. 8., at page 86, speaking of a
contract made by a corporation, part of which had been performed:

‘“But what is sought in the case before us is in the enforcement of the
unexecuted part of the agreement. * * * There remains unperformed the
covenant to arbitrate .with regard to the value of the contract. It is the
damages provided for in that clause of the contract that are sued for in
this action,—damages for a material part of the contract never performed;
damages for the value of a contract which was void.”

In Pennsylvania R. Co. v. Keokuk & H. Bridge Co., 131 U. 8.
371, 9 Sup. Ct. 770, the same idea is carried out:

“According to many recent opinions of this court, a -contract made by a
corporation, which is unlawful and void because beyond the scope of its
¢orporate powers, does not, by being carried into execution, become lawful
and valid; but the proper remedy of the party aggrieved is by disaffirming
the contract, and suing to recover, as on a quantum meruit, the value of
what the defendant bas actually recexved the benefit of.”

“I think,” said Lord Selborne in Iron Co. v. Riche, L. R. 7 H. L. 693, “that
contracts for objects and purposes foreign to, or inconsistent with, the memo-
randum of association, are ultra vires of the corporation 1tself And it
seems to me far more accurate to say that the inability of such company to
make such contracts rests op. an original limitation and circumscription of
their powers by the law, and for the purposes of their incorporation, than
that it depends on some express or implied prohibition making acts unlawful
which otherwise they would have legal capacity to do.”



SAFETY INSULATED WIRE & C. CO. . MAYOR, ETC., OF BALTIMORE. 367

The text writers also sustain this doctrine. Mor. Priv. Corp. §
685, and cases quoted. In 27 Am. & Eng. Enc. Law, p. 361, the
cases are gathered, and this principle stated:

“Contracts of corporations, involving an unauthorized exercise of their
powers, so long as they remain purely executory, are not enforceable, either
by an action for specific performance, or for damages. When neither party
has acted upon the contract, the only injustice caused by a refusal to enforce
it is the loss to the party of prospective profits, and this is too slight a con-
sidcration to weigh against the reasons of public policy for declaring it
void and not enforceable.”

The most modern as well as the most exhaustive treatise on
Corporations, by Thompson, goes into this question at great length.
In section 6028, discussing the doctrine of some of the cases that
violation of the charter, or want of power, cannot be set up col-
laterally,—that is to say, no individual can set up as a defense an
act of the corporation which is wrongful only as against the state,
which the state alone can 1mpeach in- a direct proceedlng,——he
adds-

“The prin¢iple, no doubt, is a sound one, when the corporation whose
charter has been, vxolated attempts to set up its own violation of its charter,
and thus derive an advantage from its own wrong; but its application in a
case where the corporatxon is seekmg to recover in respect of a contract

it had no power to make is not perceived, and in such case the maxim, ‘Ex
turpi contractu non oritur actio,” applies.”

He again discusses it in sections 6033, 6034 with the same result.
One of the cases in his text, Drug Co. v. Robmson 81 Mo. 18, puts
the extreme doctrine thus:

“The question of ultra vires can only be raised in a direct proceedmg
by the state against the corporation, and not in a collateral proceeding by
another, except when the charter of the corporation not only specifies, and
therefore limits it to, the business in which it may engage, or by express
terms, or by a fair implication from its terms, invalidates transactions out-
side of its legitimate corporate business.”

If, then, a contract made by a corporation ultra vires be also
entlrelv v01d it is no contract, for one of the partles to it is not
competent to contract. It gives no foundation for a right of ac-
tion. And, if no benefits have accrued to the other party, no equi-
table consideration can come in. 8o, whatever may be the rule
as to contracts executed in whole or in part, with regard to con-
tracts executory no action can be maintained upon them. If in
the plaintiff’s case this is made to appear, he has failed to make
out an essential part of his case, and must be dismissed, or if it
appear in the defendant’s proof the verdict must be for the de-
fendant. The circuit court committed no error in its ruling on
this point. -

Is the contract in question within the scope of the charter of the
plaintiff? The rule laid down by the supreme court upon this sub-
ject is clear. In Green Bay & M. R. Co. v. Union Steamboat Co.,
107 U. 8. 98, 2 Sup. Ct. 221, it is thus expressed:

“The charter of a corporation, read in connection with the general laws ap-
plicable to it, is the measure of its powers, and a contract manifestly beyond

these powers will not sustain an action against the corporation. But what-
ever, under the charter and other general laws, reasonably construed, may
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fairly be regarded as incidental to the objects for which the corporation is
created, is not to be taken as prohibited.”

The same rule is followed and illustrated in Ft. Worth City Co.
v. 8Smith Bridge Co., 151 U. 8. 294, 14 Sup. Ct. 339. The same rule
was recognized and applied in Navigation Co. v. Hooper, 160 U,
8. 524, 16 Sup. Ct. 379. The court quote with approval the lan-
guage of Lord Selborne, Ch., in Attorney General v. Great East-
ern Ry. Co., 5 App. Cas. 473:

*This doctrine [ultra vires] ought to be reagonably, and not unreasonably,
understood and applied; and that whatever may be fairly regarded as inci-
dental to or consequential upon those things which the legislature has au-
thorized ought not, unless expressly prohibited, to be held by judicial con-
struction to be ultra vires.”

The court also quotes and adopts the language of Bigelow, C. J.,
in Brown v. Winnisimmet Co., 11 Allen, 326:

“We know of no rule or principle by which an act creating a corporation
for certain specific objects, or to carry on a particular trade or business, is
to be strictly construed as prohibitory of all other dealings or transactions
not coming within the exact scope of those designated. Undoubtedly the
main business of a corporation is to be confined to that class of operations
which properly appertain to the general purposes for which its charter was
granted. But it may also enter into and engage in transactions which are
incidental or auxiliary to its main business, which may become necessary,
expedient, or profitable in the care and management of the property which
it is authorized to hold under the act by which it was created.”

In Green Bay & M. R. Co. v. Union Steamboat Co., supra, a rail-
road corporation whose road extends across the state of Wiscon-
sin, from Lake Michigan to the Mississippi river, was authorized
by its charter to make “such contracts with any other person or
corporation whatsoever as the management of its railroad and the
convenience and interest of the corporation and the conduct of its
affairs may in the judgment of its directors require.” The gen-
eral laws of Wisconsin authorized railroads with termini on the
eastern shore of Lake Michigan to make contracts of connection
with other railroads, and to build, construct, and run steamboats.
It was held that under this charter it had authority, for the pur-
pose of carrying passengers and freight in connection with its own
railroad and business, to enter into an agreement with proprietors
of steamboats running by way of the Great Lakes, between the
eastern terminus and Buffalo, by which it guarantied that the
gross earnings of each boat for two years shall amount to a cer-
tain sum. In Ft. Worth City Co. v. Smith Bridge Co., supra, it
was held that a corporation created for the purpose of dealing
in lands, and to which was expressly granted the power to pur-
chase, subdivide, sell, and make any contract essential to the trans-
action of its business, possesses, as fairly incidental, the power to
incur liability in respect to securing better facilities for transit
to and from the lots of lands which it is its business to acquire
and dispose of. The contract in that case was for building a pub-
lic bridge across a river running through its lands, binding the
corporation to pay one-third of its cost, and to pay in bonds jointly
executed by itself and another corporation. In Navigation Co. v.
Hooper, supra, a railroad company had leased an hotel at one of
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its termini at a fixed sum for rent, and an agreement to keep the
premises insured. The question was, was this an incident to its
business? It was held that, when no legislative prohibition is
shown, it is within the chartered powers of a railroad company to
lease and maintain a summer hotel at its seaside terminus, and
such power is conferred on railroads in Florida; that it was re-
sponsible on the contract to insure, as well as on the contract for
rent. In the Massachusetts case (11 Allen) above cited, Chief Jus-
tice Bigelow illustrates the general proposition above quoted. A
company incorporated for manufacturing cotton and wool could
not invest all its capital in mill powers and machinery, and lease
them out to others. Nor could it confine its operations to making
steam engines and machines for sale. But it could lease a part of
its water power, or employ for another so much of its steam pow-
er, as is not required for its own use. So, also, a stage coach com-
pany or street railway cannot engage in the transportation of pas-
sengers by land or sea by steam. But they can let out occasion-
ally a coach or car, or contract for employment of their horses
in another occupation when their business does not require them.
In Davis v. Railroad Co., 131 Mass. 258, in a most elaborate opin-
ion by Gray, C. J. (now Mr. Justice Gray, of the supreme court
of the United States), the court held that the Smith American Ozr-
gan Company, organized under a general act, the purpose of whose
organization was the manufacture and sale of reed organs and
other musical instruments, could not, in addition to the power to
manufacture and sell goods of a particular description, partake
in, or guaranty the profits of, an enterprise that may be expected
to increase the use or the demand for such goods. In Iron Co.
v. Riche, L. R. 7 H. L. 653, and L. R. 9 Exch. 224, the objects for
which a company was created was stated in its memorandum of
association to be “to make and sell, or lend or hire, railway car-
riages and wagons, and all kinds of railway plant, fittings, ma-
chinery, and rolling stock; to carry on the business of mechanical
engineers and general contractors; to purchase, lease, work, and
sell mines, minerals, land, and buildings; to purchase and sell, as
merchants, timber, coal, metals, and other materials; and to buy
and sell any such materials on commission, or as agents.” The
directors agreed to purchase a concession for making a railway in
a foreign country, and afterwards, on account of difficulties exist-
ing by the law of that country, agreed to assign the concession to
an association formed there, which was to supply the materials
for the construction of the railway, and to receive periodical pay-
ments from the English company. In an action brought by the
foreign association against the English company upoa this agree-
ment, it was held in all the lower courts, as well as in the house
of lords, ultra vires and void. Many English cases on railway cor-
porations are cited, and the court held that on this question they
saw no difference between railway corporations and those organ-
ized under the joint-stock company act. The case of Davis v. Rail-
road Co., supra, in which the English case above quoted is com-
v.74F.no.3—24
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mented ‘upon, after laying down the rule stated in Morville v. So-
ciety, 323 Mass. 129, that the power to make all such contracts as
are necessary and usual in the course of husiness or as reasonably
incident to the objects for which a private corporation is created
is always implied when there is no positive restriction in the char-
ter, proceeds to give instances. Thus, a corporation: may let a
mortgage property lawfully held by it under its charter, and not
immediately needed for its. own' business. Simpson v. Hotel Co,,
8 H. L. Cas. 712; Brown v. Winnisimmet Co., 11 Allen, 326, quoted
supra. - A corporation established for the purpose of “manufactur-
ing and selling glass” may contract to purchase glassware from a
like corporation, to keep up its own stock and supply its custom-
ers while its works are being repaired. Lyndeborough Glass Co.
v. Massachusetts Glass Co., 111 ' Mass. 315. A corporation author-
ized to purchase and hold ‘water power created by the erection of
dams, and to hold real estate, may, when the water power has been
lawfully extlngulshed “gell its lands, and; as part of the contract,
agree to raise the grade. Hill Manuf’g Co. v. Boston & L. R. Corp., 104
Mass, 122; Railway:Co. v. McCarthy, 96 U.'S. 258. ' But it is-im-
possible to exhaust the ‘eitation of authorities. It iy evident that
no general principle can be laid down; whereby, with absolute cer-
tainty; it ‘can be determined that many transactions are or are
not'among the incidents to the business of a corporation, author-
ized by its charter. The answer to the question must depend upon
the facts of ‘each particular case Lyde v. Railway Co., 36 Beav.
10, .

~It is mecessary to examine this charter. As has been seen, the
plaintiff was incorporated under’a general law of New York: (1)
Fo carry on:the business of manufacturing compositions or com-
pounds for the insulation of wires; cables, and all other articles
soever. (2) The business of preparing, insulating, and protecting
such wires, ete., with the use, aid, or application of such com-
pounds. - (3) The manufacture, with or without the use of such
composition or compounds, tubmg hose, packing, and all articles
soever. (4) All business, acts, and thmgs incident to or connected
therewith, The primary'—indeed the sole—business of the corpo-
ration was to manufacture. Is the contract ihcident thereto, and
connected therewith? -An incidental power is one that is direct-
ly and immediately appropriate to the execution of the specific
power granted, and not one that has slight or remote relation to
it. Hood v. Railroad Co., 22 Conn. 1. The city of Baltimore,
under the authority of the legislature, proposed to put all the wires
needed for its police, fire-alarm, and police-patrol! systems under-
ground, instead of on poles in the streets. The advertisement for
‘bids called for sealed proposals for furnishing the cables, trench-
ing, and laying new conduits where necessary, for thé underground
wires of these systems. The proposals embraced a penalty of $20
per day for each day’s delayin performing the contract. And by
an ordinance of the city the contractor was required to ‘enter into
bond as a protection for the city against all damages arising from
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the opening of the streets. The offer of plaintiff, which was ac-
cepted, included the furnishing of cables, trenching, and laying
new conduits when necessary, filling in and repairing after con-
duits are laid, making all connections, and furnishing everything
in accordance with specifications; that is to say, the manufacture
of insulating composition or compounds, the covering of wires
with such compound, the construction of cables, furnishing such
wires and cables, and, with these, masonry work, iron work, exca-
vation of soil, grading, and engineering work of this character,
refilling and paving the streets. The estimate of the relative value
of these items by plaintiff is shown in the bill of particulars:

Cost of raw materials, copper wire, rubber compound, tape, and

O veees $30,000 00
Cost of labor to manufacture cables.................... PN .. 12,000 00
Cost of transportation of cables and distributing same in streets... 1,000 00

$43,000 00

Cost of trenching, pipes, manholes, laying cables and connections,
and restoring Streets....c.vvvsiieeetasinvonesincnrarancssssess 21,000 00
$64,000 00

Thus, in addition to the manufacture, preparing, and furnishing
the cables and wires, the other parts of the contract cost *'/¢+ of
the entire outlay,—about }.

At the trial the evidence tended to show that the cable would cost.. $20,106 96
Trenching, construction, ete., adding 2 per cent. for contingencies.. 45,165 57

$65.272 53

To all parts of this contract, except the cables and wires, plain-
tiff had to rely on subcontractors. In what way is this large ad-
dition of work and materials to the furnishing the cables and wires
incident to the business of manufacturing insulating compositions,
and applying the same, and in what way is it connected therewith?
It is difficult to see any other than the means and opportunity of
selling the cables and wires when manufactured and insulated.
But if a manufacturing ‘company, in addition to the preparation of
its goods for market, can enter into any contract which would tend
to increase the consumption of its goods, and promote their sale,
it is impossible to fix a limit to its powers. Speaking of an an-
alogous case, the supreme court of errors of Connecticut, in the
case quoted from 22 Conn., supra, says:

“It would be absurd to hold that the directors, under the idea of incidental
powers, might do everything which they thought would bring passengers
to their road. Such a limit is no limit. If they could do this under such a
pretense,. they could, by direct appropriation of the company’s funds, build

manufacturing villages along the road, and run steamboats to New York in
connection with their road, for this might increase their business.”

The case in 160 U. 8., and 16 Sup. Ct., above cited, is peculiar in
jts character. It was upon an executed contract respecting the
use and protection of an hotel rented by the railroad company on a
barren beach, one of its termini, essential for the accommodation
of its passengers and employés. The court put its conclusion
largely on this.
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“To maintain cheap hotels or eating houses at stated points on a long line
of railroad through a wilderness, as in the case of the Pacific railroads, or
at the end of a railroad on a barren, unsettled beach, as in the present case,
not for the purpose of making money out of such business, but to furnish
reasonable and necessary accommodations for its passengers and employés,
would not be so plainly an act outside of the powers of a railroad company
as to compel the court to sustain a defense of ultra vires as against the
other party to such contract. Besides this, the general law of Florida, in
which state the contract was made, permitted railroad companies to erect
and maintain all convenient buildings for the accommodation and use of
their passengers.”

The right to keep and maintain the rented hotel rendered obli-
gatory the covenant to insure it, which was a part of the rent.

The present case is more analogous to Davis v. Railroad Co,,
131 Mass. 276, which holds that:

"The power to manufacture and sell goods of a particular description
does not include the power to partake in, or to guaranty the profits of, an
ent((airprise that may be expected to increase the use of the demand for such
goods.”

If the case be considered from the standpoint of the stockhold-
ers in this corporation, the correctness of this position will be
more clear. The company was incorporated for the manufacture
of insulated cables and wires, etc. The stockholders went into
this adventure, and risked their capital. Clearly, they incurred
obligations for the excellence and market value of their manufac-
tured products., This risk they knowingly took. Under the con-
tract in question, they were made to encounter the risk of dam-
ages for building masonry, ironwork, and proper paving, and res-
toration of streets in a crowded city, and all accidents occurring
from the opening of the streets. Could these results have been
indicated to them by anything in the articles of incorporation? Is
it enough to say to them that by incurring a cost of $45,000,
and all the danger for damages for any deficit or accident in its
performance, a sale of $20,000 worth of the manufactured product
has been effected? It cannot be said that anything which will
promote a demand for goods manufactured under the charter is
within the incidental powers of the corporation. Were this true,
a corporation organized for the business of quarrying rock could
contract for the erection of a costly building, in the construction
of which its rock could be used. A corporation organized for the
manufacture of terra-cotta pipes could contract for the sewerage
of a large city. The circuit court did not err.in its ruling on thig
point, as the contract was not within the powers of the plaintiff
corporation. :

One more assignment of error will be noticed. - Under the terms
of the advertisement, each bidder deposited a check for $1,000,
which it was stated would be returned to each unsuccessful bid-
der. Plaintiff now claims the return of this sum, as a part of the
damages for the breach of contract. The present action is at law,
for breach of contract. . As has been seen, there was no contract,
as one of the parties was not competent to contract. This being
80, this sum cannot be recovered in this action, which does not lie.
It may, perhaps, be recoverable in another and more appropriate
form of action. The judgment of the circuit court is affirmed.
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FIRST NAT. BANK OF BUCHANAN COUNTY v. DUEL COUNTY.
(Circuit Court, D. Nebraska. May 7, 1896.)

1. ACTIONS OF JUDGMENTS—VEXATIOUS LiTicATION—FEDERAL COURTS.
Where a judgment recovered in a state court against a county is as-
signed to a citizen of another state, the assignee may sue thereon in the
proper federal court, although the original judgment is still in force.
The assignee has a right to have judicially determined its right to enforce
payment of the indebtedness, and the action is not to be considered as
brought merely to vex defendant.

2. SAME—JUDGMENT AGAINST COUNTY—MANDAMUS.
1f, as alleged, the assignee’s only remedy is a mandamus to compel the
levy of a tax, then it has a right to obtain a judgment in the federal court
to enable it to invoke the power of that court in the granting and enforce-
ment of the mandamus proceeding.

This was an action at law by the First National Bank of Buch-
anan county against the county of Duel upon a judgment rendered
by a Nebraska court. The case was heard on demurrer to the
amended petition. :

F. N. Prout and Alfred Hazlett, for plaintiff.
Jacob Keefer, W. R. Kelly, and E. P. Smith, for defendant.

SHIRAS, District Judge. TUpon the face of the record in this
case it appears: That on the 3d day of May, 1894, a corporation
known as St. Joseph Bridge & Boiler Works recovered a judgment
in the district court of the Thirteenth judicial district of the state
of Nebraska against Duel county, Neb., for the sum of $4,389.06,
which judgment remains unreversed and unpaid. That this judg-
ment has been duly assigned to the present plaintiff, for value.
That on the 5th day of July, 1894, several warrants, to the amount
of the judgments, were issued under the provisions of section 877
of the Consolidated Statutes of Nebraska, payable in form to the
First National Bank of St. Joseph, Mo.; the said warrants being
in form as follows:

“Amount Levied 1894, $5,195.63. Amount Issued, $500.
“$500 County Warrant.

“Treasurer of Duel county, Nebraska, Chappell, July 5th, 1854, Will pay
First National Bank, St. Joe, Mo., or order, five hundred dollars, out of any
moneys not otherwise appropriated in the county judgment fund for 1894.

“Judgment. James Thompson, Chairman.

“K. A. McCule, County Clerk.
“[Seal.]”

These warrants were delivered to the present plaintiff, and were
by it presented to the county treasurer on July 16, 1894, and pay-
ment was refused for want of funds; and again, on the 2d day of
April, 1895, the plaintiff demanded payment of the warrants from
the treasurer of the defendant county, and payment was refused.
Thereupon this action was brought, it being recited in the petition
that plaintiff was the owner of the judgment and of the warrants
in question, and judgment was prayed for the amount due on the
warrants, they being made the basis of the action. To this peti-



