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cannot be permitted to induce action in the court below, and repu-
diate it in this court. The decree in this case was on demurrer to
the amended bill. It is not a final decree. Equity rule 34 provides
that, upon the overruling of any plea or demurrer, the defendant
shall be assigned to answel' the bill, or so much thereof as is covered
by the plea or demurrer, the next succeeding rule day, or at such
other period as, consistently with justice and the rights of the de-
fendant, the same can, in the jndgment of the court, be reasonably
done. The case is here solely upon the order for injunction. It will
be remanded to the circuit court, where, perhaps, the complainant
Jllay cure these difficulties by amendment. Conolly v. Taylor, 2
Pet. 564.
So much of the decree below as overrules the pleas to the jurisdic-

tion, and grants the second injunction, is I'eversed. and tile cause is
remanded to the circuit court for such other proceedings as fiay be
prolJer.

INV. CO. et al. v. SEABOARD MANUP'G CO.

(Circuit Court, S. D. Alabama. March:J.8, l:::;W.)

No. 198.

1. EQUITY PRACTTCE-INTEHVENTION-NoTTCE.
It is not necessary, though It is the better pra<'tlce, to gIve notIce to

the parties to the cause of a petition for leave to intervene in a suit for
the foreclosure of a mortgage.

2. SAME-ATTAcnfKo CHEDITOH.
A simple contract creditor of the defendant in a suit for the foreclosure

of a mortgage. who has commenced an action at law against such de-
fendant, r.nd attached the equity of redemption in the mortgaged prop-
erty, canuot be allowed to intervene, and defend the foreclosure suit.

E. L. Russell and Richard P. Deshon, for complainants.
G. L. & H. T. Smith, for petitioner.

TOULMIN, District Judge. This cause came on to be heard, in
the matter of the petition of intervention of the l'cople's Hank on
motion to vacate the order allowing the intervention, and to strike
out the petition on various grounds set out in the motion.
Among other grounds it is contended that the motion should be

granted because the petition for leave to intervene was presented
and granted without notice to the complainants in the cause, or, in
other words, because the hearing of the petition was ex parte. There
is no fixed or general rule in this court that requires notice of a peti-
tion or motion of this character. On the contrary, I believe the
practice has been to allow parties to intervene without any special
notice of the application therefor; other parties to the cause having
always the right to object to the intervention, and to mow the court
to vacate the order allowing it. I am, however, inclined to the
opinion that the better praetice would be to require notice of the
intended application. It would be more satisfactory, at least, in
most cases. I overrule the motion on the gl'onnd of want of notice.
But I sustain the motion on the ground that the petitioner is
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not shown by the petition to be entitled to intervene as
for. It appears that the petitioner, the People's Bank, is a simple
contract creditor of the defendant, the Seaboard Manufacturing
Company, and that on the 5th day of December, 1895, it sued out
an attachment against said company for the collection of its
debt. The petition shows that the attachment was levied on a por-
tion of the lands described in the mortgage which is sought to be
foreclosed in this suit. The petitioner avers that it is interested in
said lands, but shows no other interest than that it is an attaching
creditor. It asks to be allowed to intervene to defend the suit. It
is apparent from the record in this case that what the petitioner
levied on was merely an equity of redemption in the lands. Nothing
remained in the mortgagor, the Seaboard Manufacturing Company,
at the time of the levy, but the equity of redemption. The attach-
ment was a legal proceeding, operating only on the right of the de-
fendant in attachment to that equity of redemption. It gave the
attaching creditor no right to the lands in question, no lien on them,
and no equity in them; and the petition shows no right nor claim to
tbe lands, and no equitable lien on them. It shows a legal demand
against the defendant company for the enforcement of which it has
an adequate and complete remedy at law, and that it is seeking to
enforce that demand in a court of law by a legal proceeding, which
operates only on the rights of the defendant in the proceeding. The
right of the defendant, so far as the lands involved in this suit are
concerned, is but an equity of redemption, which this suit, as it now
appears, does not seek to defeat. But, if it di.d, the petitioner is rep-
resented by the defendant, the Seaboard Manufacturing Company,
the party under which both it and the complainant claim.
A simple contract creditor may intervene in a foreclosure suit if

he has any equities in respect to the property, whether prior or sub-
sequent to those of the complainant, and can secure their determina-
tion and protection. Hollins v. Iron Co., 150 U. S. 371, 14 Sup. Ct.
127. But we have seen that the petitioner shows no such equities.
Besides, the petitioner does not ask to be allowed to intervene to
secure the determination or protection of any equities in the prop-
erty that it may have, but it asks to be allowed to intervene that it
may defend against this suit of foreclosure.
The general rule is that a person not a party to a suit cannot ap-

pear in it, and be admitted to defend against i.1, except on the
ground that he has an interest in the results of the litigation of a
direct and immediate character. Smith v. Gale, 144 U. S. 519, 12
Sup. Ct. 674. And then it is said to be an extreme remedy, to be
admitted by the court with hesitation and caution. And the rule
is that strangers to a cause-that is, third persons-cannot be
heard therein, either by petition or motion, except in certain cases;
as, for instance, when they belong to n class represented in the case,
or on whose behalf a suit is brought, and are regarded as quasi
parties. They may have a standing in cvurt, and be heard for
the purpose of protecting their interest. Fidelity Trust & Safety
Vault Co. v. Mobile St. Ry. Co., 53 Fed. 850; Searles v. Railroad
Co., 2 Woods, 625, Fed. Cas. No. 12,586. And when they are
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creditors, who are allowed to prove their debts against an estate
being administered by the court, they may contest the validity
of claims of other creditors, but all in subordination to the general
object and purpose of the suit. Rival creditors may contest the
validity of their claims and the priority of their respective liens, but,
as I have said, in subordination to the general object and purpose
of the suit in which they are allowed to intervene, and not to defeat
that object and purpose, or to intf:'rpose obstacles to the progress of
the suit. Forbes v. Railroad Co., 2 Woods, 334, Fed. Cas. No. 4,926.
80 far as the petition shows, the intervenor does not belong to that
class on whose behalf this suit is brought, is not a creditor asking
to be allowed to prove his debt here, and it does not appear that it
has a direct and immediate interest in the results of this suit,-such
an interest as the decree in this cause would directly and legally
operate on and effect. On an examination of the authorities, and
after due consideration, I think I ought not to have allowed the
intervention in this case, and ought now to vacate the order for such
allowance; and it is so ordered.

GOFF et aI. v. KELLY et at
(Circuit Court, D. Montana. April 27, 1SDG.)

No. 288.

1. ASSIGNMENTS FOR CREDITORS-POWERS OF ASSIGNEE.
An assignee for the benefit of creditors. except as his rights and powers

are regulated by statute, Is trustee of the property assigned only to the
extent of the assignor's Interest therein, and can assert only such rights
In regard thereto as the assignor himself could maintain. He does not
represent the creditors, and cannot assert their eqUities.

9. EQUITY PLEADING-CROSS BILl,.
A cross bill should present matters which have a bearing upon the alle-

gations of the original bill. and questions entirely different from those
presented by the original bill. though connected with the same subject
matter, cannot be introduced by cross bill.

8. EQUITY PRACTICE-CREDITORS' BILL.
In order that a party may maintain either an original creditors' bill,

or a cross bill in the nature of such a bill, his demand must have been
reduced to judgment.

4. SAME-CROSS BILLS.
One T. G. made an assignment for the benefit of his creditors, certain

of whom were preferred in the assignment. One E. G. brought a suit
for the purpose of establishing a partnership with T. G. in part of the
assigned property. This question was litigated between E. G. and the
assignees and the preferred creditors, and decided in favor of E. G.
After the entry of a decree in the suit, two of the preferred creditors,
neither of whose claims had been reduced to judgment, filed separate
of Intervention, In the nature of cross bills, claiming that E. G. was
estopped, as against them, to claim an interest In the assigned property.
because she had permitted T. G. to represent it as his own, and also
claiming that a mortgage held by one of the preferred creditors, who \\'as
also one of the assignees, was void as against creditors. Held, that such
bills were not objectionable on the ground that the matters alleged were
concluded by the decree on the original bill, since they asserted equities
which the assignees could not have asserted, and which neither we.rll


