
EXCELSIOR PEBBLE PHOSPHATE CO. V. BROWN. 321

EXCELSIOR PEBBLE PHOSPHATE CO. et al. v. BROWN et al.

(Circuit Court of Appeals, Fourth Circuit. .May 5, 1896.)

No. 155.

1. EQUITY PRACTICE-SUITS BY STOCKHOLDBI:S-EQUITY RULE 94.
'Vhere a suit is brought by stockholders and creditors of a corporation

against such eorporation, alleging that the otlieers and directors are seeking,
by collusive suits and other unlawful methods, to control tIlt' property of the
corporation, in their own interest, and to wreck the corporation, and praYlt"
for the appointment of a receiver and the intern'ntion of the court to pro-
tect the corporation, it is not necess<'l.I'y to compliance with equity rule
94, by attempting to induee the officers and din'dors to take action to eon-
vict themselves of the fraud charged.

2. CIRCI'IT COURTS - ;fUJUSDICTro", - DIVERSE CITIZENSHIP - RESrDENCE OF
PAHTJES.
Under the act of March 3. lSS7. as ameIlllerl by that of August 13, 1888,

a cireuit court has no jurisdiction, upon the grouud of diverse citizenship,
of a suit brought by residents of other distrids than that for willeh the
court sits, against several defendants, only one of whom is a residcnt of that
district.

This case comes up by an appeal from the circuit court of the
United States for the district of West Virginia.
The original bill was brought by three stockholders of the Exceh,ior Pebble

Phosphate Company, a corporati'on of the state of 'Vest Virginia, making
the corporation the party defendant. The bill states that this corporation
was formed for the purpose of purchasing phosphate lands in the state of
Florida, and the digging, mining, and quarrying lll'bble phosphate and phos-
phate rock, and the treatment and preparation of the same for market, in
accordance with the customs and usages of the trade, and the vending and
shipment of the same in the raw and treated state, and for the erection of
the necessary buildings and houses for the conducting of said business and
the shelter of its employes and servants, and the construction of canals
and waterways within and upon the lands of the corporation, and also such
other works and improvements as may be neeessary and proper in carrying
on the business contemplated under its organization; that they are stock-
holders, and that two of them are also creditors of the company; that the
corporation had executed to the Central Trust Company of :\'ew York a mort·
gage of certain real estate in the state of E'lorida, and all of its personal
property, consisting of plant and machines, as well as all other personalty
upon said lands, together with such as may thereafter be purehased by the
company in addition thereto, or to replace any of the same, whleh mortgage
was duly recorded in Florida; that this mortgage was intended to secure
100 bonds, of $1,000 each, with coupons, bonds to be due March 1, 1919;
that proceedings to foreclose this mortgage are pending in the circuit court
of the United States for the Southern district of Florida, and that a receiver
had been appointed therein; but that, though the subprena had been prop-
erly served. no appearance had been entered for the Excelsior Pebble Phos-
phate Company, although the plaintiff, trustee under the mortgag'c!. intends
to proceed to a sale therein; that judgments had been obtained against the
defendant company in B'lorida, and executions issued, under wlliell tile
lands and personal property have been advertised for sale, the lands
those covered by the mortgage. and with the personalty, ine!mlc! mnrly nll
the property of the defendant company, the executions amounting to a !l!J1lt
$8,000; that the corporation is insolvent, and that numerous suits are !lPwl-
ing against it in the state courts of Florida; that these suits are !lrongln
by connc!ctions and friends of Kaufman Simon. pH'sident of tIw COllljl:1llY.
and in his interest, to secure him and them preferences over the ]Jl'o;:Cl'ty (,j'
the company, and that said Simon and a majority of the dinc·ton; an> ill
collusion in this matter, seeking, by unlawful methods, to control the jJrv!)-
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erty in their interest; that Simon has misused the mortgage bonds of the
company, placed in his hands for special purposes; and that his aim and
that of his confederates is to wreck the company, and deprive complainants
of their debts. The bill prays the appointment of a receiver; that he be
instructed to take such action as will protect the company in the premises;
that an injunction issue against the corporation, its servants and agents,
preventing them from interfering in any manner with the receiver, and for
general relief.
Upon presenting the bill to the court, on 23d I'\ovember, 1895, leave was

given to file it. 'l'he motion for the appointment of a receiver was set for a
hearing on 26th November next thereafter, and an injunction was issued
restraining the defendant corporation, by its president or any other officer
or from confessing judgment in any suit in any federal or state
tribunal of any state of the Union. Leave also was gTanted to the com-
plainants to file any amendments to the bill on or before the hearing fixed.
'fhe Excelsior Pebble Phosphate Company excepted to this decree, and it Is
referred to in the first three assignments of error. On 26th November, the
day fixed by the court, the complainants filed amendments of their bill,
fortified by affidavits., and again moved for the appointment of a receiver
and the issuance of an injunction, as prayed for in the bill and amended bill.
These amendments change the character of the bill, by making it in behalf
of all creditors and stockholders of the company who may come in, etc.
They aver that the suit is not collusive, seeking to confer jurisdiction on the
<'ourt of a case in which otherwise it would have no cognizance; state that
the bill is brought against the Central Trust Company of New York, a cor-
poration duly organized under the law of that state, trustee of the mortgage
of the Phosphate Company; charge bad faith in the execution of the mort-
gage in the attorney of the defendant company, and more bad faith on the
part of Simon and the majority of the directors; aver that none of the stock
holders of the defendant company are citizens of 'Vest Vh-ginia. con-
tain no prayer for process, nor any prayer of any kind. 'l'he proceedings
following the presentation of these amendments, and the motion thereon, are
in these words: "And thereupon the defendant the Excelsior Pebble Phos-
phate Company, by 'V. E. Chilton, its solicitor, tendered its plea to the juris-
diction of the court, to the filing of which the plaintiff objects, which objec-
tion, being considered by the court, is sustained, and said plea is rejected,
to which ruling of the court in refusing to allow said plea to be filed, and in
rejecting the same, the defendant aforesaid excepts. And thereupon the
defendant the Central Trust Company of New York, by Joseph E. Chilton,
its attorney, appeared for the sole purpose of objecting to the jurisdiction
of this court in this case, and for the purpose of tiling its plea to the juris-
diction of the court, and did tender its plea to the jurisdiction of the court,
to the filing of which the plaintiff objects. And, the court having conSidered
said objection, the same is sustained, and said plea is rejected, to which rul-
ing of the court in sustaining said objection, and in rejecting said plea, the
sajd defendants object and except; And thereupon the defendants, by their
solicitors aforesaid, moved the court to dismiss this SUit; but the court
overruled said motion, to which ruling of the court in refusing to dismiss
this suit the said defendants object and except. And thereupon the defend-
ant the Excelsior Pebble Phosphate Company filed its demurrer to the said
bill and amended bill; and said demurrer is set down for argument, and,
being argued and considered, the same is overruled. And thereupon the
plaintiffs, by their said solicitors, moved the court to appoint a receiver as
prayed for in said bill and amended bill, and to grant the injunction prayed
for in said bill, which motions were resisted by the defendants, upon the
grounds hereinbefore stated in their pleas and motions; but the court granted
said motions, and each of them, as set forth in the order and decree lwre-
inafter to be mentioned." The decree appointed a receiver, gave him special
instructions, and clothed him with special powers, and added the follOWing
order of injunction: "And it is further decreed that an injunction do issue
restraining and inhibiting the defendants the Excelsior Pebble Phosphate
Company and the Central Trust Company of New York, and their and each
of their officers, directors, agents, and servants, and all other persons, from
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interfering in any wise with the receiver hereby appointed, in the discharge
of his duties and the exercise of his powers and authorities under this ap-
pointment, and from doing any act, matter, or thing which the said receiver,
by virtue of his appointment and of the instructions of this court, may be
authorized to do."
W. E. Chilton, for appellants.
J. F. Sanderson (E. L. Buttrick, on brief), for appellees.
Before SIMONTON, Circuit Judge, and HUGHES and PAUL, Dis-

trict Judges.

SIMONTON, Circuit Judge (after stating the facts as above). The
case comes here with numerous assignments of error. They present
these questions: First, as to the order made 23d November, 1895, by
which a temporary injunction was granted, and a time fixed for
hearing a motion for the appointment of a receiver; 8€cond, to the
bill as amended, and the decree of November 26, 1895, upon the
ground that the circuit court of the United States for the district of
'Vest Virginia could not take jurisdiction of the cause as amended;
nor could it appoint a receiver therein.
With regard to the first question: Inasmuch as the complainants

in the original bill were citizens and residents of the state of Penn-
sylvania, and the defendant corporation was a citizen, and therefore
a resident, of 'Vest Virginia, the court had jurisdiction between the
parties. The bill was filed by stockholders and creditors. It is not
within the inhibition of equity rule 94. That rule applies to a bill
brought by one or more stockholders against the corporation and
other parties, founded on rights which may properly be asserted by
the corporation. The present is a suit against the corporation
itself, dominated by a president and board of directors, who are
charged with wrecking the corporation for their o\vn private ends.
The purpose of the bill is to rescue the corporation. To assimilate
that to the case provided for in rule 94, and to require the complain-
ants to show that they had exhausted all effort in inducing the
directors to convict themselves of fraud, is absurd. Hawes v. Oak-
land, 104 U. S. 450; County of 'L'azewell v. Farmers' Loan & Trust
Co., 12 Fed. 752; Ranger v. Cotton-Press Co., 52 Fed. 615; Heath
v. Railway Co., 8 Blatchf. 347, Fed. Cas. No. 6,306. 'l'he facts stated
in the bill, if true, called for prompt and energetic interference by
the court, to prevent the destruction of the corporation and the
absorption of its assets by unfaithful conduct upon the part of the
president and directors; and, at that stage of the case, these fads
must have been assumed to be true. The wide scope of the injunc-
tion was called for by these facts. There was no error in grant-
ing it. The amended bill has changed the entire aspect of the case,
and the decision of this court must rest upon its scope and effect.
"Although it is the practice to call a bill thus altered [by amend-
ments] an 'amended bill,' the amendment is in fact esteemed but as
a continuation of the original bill, and as forming part of it, for both
the original bill and amended bill constitute but one record; so
much so that, when an original bill is fully answered and amend-
ments are afterwards made to which defendant does not answer,
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the whole record may be taken pro confesso generally." 1 Daniell,
Ch. Prac. & Pi. (3d Am. Ed., by Perkins) 403; French v. Hay, 22
Wall., at page 246.
As to the second question: Could the circuit court of the United

States for the district of West Virginia take jurisdiction of this bill
as amended, and make the decree therein appointing a receiver and
granting the injunction? The complainants are citizens and resi-
dents of the state of Pennsylvania, and the defendants are, one of
them a corporation of the state of 'West Virginia, and the other a
corporation and resident of the state of New York. Railroad Co. v.
Koontz, 104 U. S. 5; Ex parte Schollenberger, 96 U. So 377. No
federal question is involved, and the jurisdiction depends upon the
citizenship of the parties. 1'he act of 1887, as corrected, but not
altered, by the act of 1888 (24 Stat. 552; 25 Stat. 433), provides,
among other things, as to the jurisdiction ot circuit courts, as fol-
lows: "'When the jurisdiction is founded only on the fact that the
action is between citizens of different states, suit shall be brought
only in the district of the residence, either of the plaintiff or the de-
fendant." In Strawbridge v. Curtiss, 3 Cranch, 267, Chief Justice
Marshall says: "Each di8tinct interest should be represented by
persons, all of whom are entitled to sue or may be sued in the federal
court." This case is affirmed in New Orleans v. Winter, 1 Wheat. 91.
In Coal Co. v. Blatchford, 11 Wall. 172, these two cases are construed
by the supreme court thus: "In other words, if thel'e are several co-
plaintiffs, the intention of the act is that each plaintiff must be com-
petent to sue, and, if there be several defendants, each defendant
must be liable to be sued, or the jurisdiction cannot be entertained."
The same idea is expressed by the present chief justice in Anderson
Y. Watt, 138 U. S. 702, 11 Sup. Ct. 449: If "each of the indispensable
adverse parties is not competent to sue or be sued, then the circuit
court cannot maintain cognizance of the suit." In Shaw v. Mining
Co., 145 U. S. 444, 12 Sup. Ct. 935, in an action brought by a citizen
of Massachusetts in the circuit court of the United States for the
Southern district of New York, against citizenA of New York and a
corporation of the state of Michigan, it was held that a corporation
incorporated in one state only could not in that suit be compelled to
answer in a circuit court of the United States held in another state,
even though it has there its usual place of business, to a civil suit at
law or in equity, brought by a citizen of a different state." This case
was affirmed in Pacific Co. v. Denton, 14H U. S. 202, 13 Sup. Ct. 44;
Railway Co. v. Pinkney, 149 U. S. 194, 13 Sup. Ct. 859. Clearly,
therefore, the court had no jurisdiction over the case as amended.
The learned counsel for the complainant say that the Central Trust
Company is neither an indispensable nor a necessary party, and that
the presence of that company cannot oust the jurisdiction. Horn v.
Lockhart, 17 ·Wall. 570; 'Walden v. Skinner, 101 U. S. 577. But can
the complainants, who made the motion, and who asked the court to
amend the bill, in order to make this corporation a party, now say
that such an amendment was improper or unnecessary? They
prayed for an injunction, and the presiding j'ldge granted it, includ-
ing the Central Trust Company by name in its provisions. Parties
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cannot be permitted to induce action in the court below, and repu-
diate it in this court. The decree in this case was on demurrer to
the amended bill. It is not a final decree. Equity rule 34 provides
that, upon the overruling of any plea or demurrer, the defendant
shall be assigned to answel' the bill, or so much thereof as is covered
by the plea or demurrer, the next succeeding rule day, or at such
other period as, consistently with justice and the rights of the de-
fendant, the same can, in the jndgment of the court, be reasonably
done. The case is here solely upon the order for injunction. It will
be remanded to the circuit court, where, perhaps, the complainant
Jllay cure these difficulties by amendment. Conolly v. Taylor, 2
Pet. 564.
So much of the decree below as overrules the pleas to the jurisdic-

tion, and grants the second injunction, is I'eversed. and tile cause is
remanded to the circuit court for such other proceedings as fiay be
prolJer.

INV. CO. et al. v. SEABOARD MANUP'G CO.

(Circuit Court, S. D. Alabama. March:J.8, l:::;W.)

No. 198.

1. EQUITY PRACTTCE-INTEHVENTION-NoTTCE.
It is not necessary, though It is the better pra<'tlce, to gIve notIce to

the parties to the cause of a petition for leave to intervene in a suit for
the foreclosure of a mortgage.

2. SAME-ATTAcnfKo CHEDITOH.
A simple contract creditor of the defendant in a suit for the foreclosure

of a mortgage. who has commenced an action at law against such de-
fendant, r.nd attached the equity of redemption in the mortgaged prop-
erty, canuot be allowed to intervene, and defend the foreclosure suit.

E. L. Russell and Richard P. Deshon, for complainants.
G. L. & H. T. Smith, for petitioner.

TOULMIN, District Judge. This cause came on to be heard, in
the matter of the petition of intervention of the l'cople's Hank on
motion to vacate the order allowing the intervention, and to strike
out the petition on various grounds set out in the motion.
Among other grounds it is contended that the motion should be

granted because the petition for leave to intervene was presented
and granted without notice to the complainants in the cause, or, in
other words, because the hearing of the petition was ex parte. There
is no fixed or general rule in this court that requires notice of a peti-
tion or motion of this character. On the contrary, I believe the
practice has been to allow parties to intervene without any special
notice of the application therefor; other parties to the cause having
always the right to object to the intervention, and to mow the court
to vacate the order allowing it. I am, however, inclined to the
opinion that the better praetice would be to require notice of the
intended application. It would be more satisfactory, at least, in
most cases. I overrule the motion on the gl'onnd of want of notice.
But I sustain the motion on the ground that the petitioner is


