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other when first seen, and their headings, are almost identical. The
steamer, being about a point on the schooner’s starboard bow, while
the schooner was heading about north by west, must have been in a
position almost due north from the schooner. The steamer was head-
ing due south. She would be pointing, therefore, for the schooner’s
bow, as the latter alleges, and the schooner’s starboard side would
be visible to the steamer as the latter asserts. It is probable that
the steamer would be seen from the schooner somewhat before the
schooner could be seen from the steamer. The change of the steam-
er’s heading somewhat to the westward is such as would naturally
be produced by the steamer’s port wheel, before the schooner be-
came visible to the steamer. The steamer’s witnesses, indeed, say
she could not have changed her heading under this port wheel. But
as a change by the steamer was observed sufficient to lead the mate
of the schooner to call out: “She has cleared us; it is all right,
sir; he sees us and is keeping away,” I think some change was in
fact made under this port wheel, and was the one referred to by
the mate. But the moment the schooner came in view, and her star-
board tack was observed, the steamer’s wheel was put hard-a-star-
board and was so kept until collision. On drawing a plot of the
navigation of the vessels backwards from the time of collision, if
their bows are placed in collision at an angle of 6 points, with the
schooner heading north by west as the schooner’s witnesses contend,
it will be seen that the steamer at collision must have been head-
ing east by south; and supposing her to have made one point to
the westward under her port helm, it is evident that if the schooner
kept her course the steamer must have swung 8 points to port to
make an angle of 6 points with the schooner at collision after star-
boarding her helm. But if the curve of her course in making a
change of 8 points be drawn upon any practicable radius, whether
that radius be 500 feet, as Captain Sampson thought was possible for
the Adirondack (though I wholly diseredit this opinion), or whether
the radius be taken at the more probable length of 1,000 feet, which
is much more nearly in accord with authenticated observations on
similar vessels (White, Nav. Arch. 630, 637; The Lepanto, 21 Fed.
664; The Aurania, 29 Fed. 122, note; The Normandie, 43 Fed. 159,
note), it will be seen that the position of the steamer when she star-
boarded her helm must have been from 300 to 750 feet clear to the
westward of the line of the schooner’s course; that the schooner
must have been at that time about 3 points off the steamer’s port
bow, while the steamer would be at least a point off the schooner’s
port bow, and altogether clear of her. Such a relative situation of
the vessels is not only totally different from the situation sworn to
by both, but it would be a situation calling for no maneuvers what-
soever, since the vessels would be plainly clear of each other, and the
alleged maneuvers of the steamer would be incredible.

So, on the other hand, if the vessels be placed in the relative posi-
tions testified to when first seen, i. e, the steamer at a point repre-
genting about 1,500 feet due north from the schooner, and heading
south by west (allowing a change of one point under her port wheel),
while the schooner is heading north by west, and the curve of the
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steamer’s course be drawn as before, whether upon a radius of 500
feet or of 1,000 feet, it is obvious that in less than a minute and a
half after her helm was starboarded the steamer would have turned
to the eastward enough to head astern of the course of the schooner,
and that there was no possibility of a collision, except by a strong
luff of the schooner to bring her under the steamer’s bows. This
agrees with the testimony of the captain of the steamer that he was
heading for the stern of the schooner when he saw she was luffing.
This luff was probably the act of the wheelman alone. The expres-
sion of the mate that he saw the steamer whirl around to port, indi-
cates a suddenness of change that could not possibly arise from the
turning of a steamer over 300 feet long, but which might have that
appearance through the schooner’s own luff. Although allegations
of such changes by sailing vessels are looked on with suspicion, they
Have been proved in many cases, and this I am satisfied is one of
them. The Potomaec, 8 Wall. 590; The Free State, 91 U, 8. 200;
The Adriatic, 107 U. 8. 512, 2 Sup. Ct. 355; The Fair Wind, 12 C. C.
A. 611, 64 Fed. 806; The Saale, 59 Fed. 716; The Joseph Stickney,
50 Fed. 624; The Allianca, 39 Fed. 476.

The plotting of the navigation further shows that the steamer
would easily have cleared the schooner by continuing on under her
original port wheel; while there was also abundant room to go
astern of her by starboarding, had the schooner kept her course. It
was-optional with the steamer to adopt either mode of avoiding the
schooner, and the master had a right to assume that the schooner
would keep her course. But inasmuch as the master could not be
certain of the precise course of the schooner the moment she came
in view, nor of her speed, it was undoubtedly the more prudent
course to starboard his helm, as he did, for the purpose of going
astern. As this maneuver was timely and sufficient, and was
thwarted, as I must find, by the schooner alone, through her improper
change of course, the latter is primarily responsible for the colli-
sion.

2. Is there any fault with which the steamer can be justly charged
in not avoiding the schooner, notwithstanding her luff? Manifestly
all that the steamer could do was to reverse as soon as the luff was
perceived.  The officers testify that they did so. I am unable to find
upon a critical examination of the testimony, and of the navigation,
any solid ground for discrediting this testimony. The evidence in-
dicates that the officers were alert in their attention to the schooner.
Their story in all other respects is credible, consistent and probable;
and in this particular, reversing as soon as the luff was perceived,
.which was probably as soon as the schooner had changed a point or
a point and a half, was the most natural and obvious course to pursue
for the steamer’s own safety. T ought, therefore, to accept it, unless
there are substantial evidences of its untruth. The only discordant
piece of testimony is Captain Sampson’s estimate that the steamer
could be brought to a full stop from a speed of 5 or 5} knots, on re-
versal at full speed, in advancing 150 or 160 feet; and that her
speed would be reduced to two knots, about the probable speed of
each at collision, in less than half her length, or “from 90 to 100 feet.”
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If this is correct, not only would such a luff by the schooner when
so near the steamer be extremely improbable, but there could not
have been time for the schooner to change 3 or 4 points more before
the steamer would have come to a full stop by prompt reversal before
reaching the schooner after the luff of the schooner should have been
perceived; and the collision, if any, must have come about by the
schooner’s running into the side of the steamer. On reversal, going
5 to 53 knots, an advance of 100 feet could not possibly have occupied
over half a minute, and the schooner in that time could not have
advanced over 100 feet; and the vessels on reversal, therefore, would
on Captain Sampson’s estimate have been less than 200 feet apart;
whereas they were from 3 to 4 times that distance. I have no doubt,
however, that the estimates of Captain Sampson are entirely mis-
taken, both as to the turning power, and the stopping power of the
Alene. His estimate of the time necessary to reduce from 5 or 53
knots to 2 knots, viz., two or three minutes, is totally irreconcilable
with his estimated advance of 90 to 100 feet only; and his estimate
of turning on a radius of 500 feet is also so totally at variance with
all other recorded experiments, with common observation of the ac-
tion of such steamers, and with the testimony before me in many
cases, that in the absence of any details of actual experiments made
by Captain Sampson I must regard his testimony on these points as
utterly mistaken. The estimate of the officers of the steamer was
that the schooner was from 500 to 800 feet distant when she was first
seen to be luffing, and that the order to reverse was immediately
given. There is no reason to suppose that this steamer with a full
steam power of only 9 knots, could reduce her speed from 5 or 5}
knots to about two knots—probably about her rate at collision—in
less time than a minute and a half, or in advancing less than 350
feet. (The advance while backing is much less than the arithmetical
mean during the given time; from half speed to stop the advance
is less than 15 per cent. instead of 25 per cent., the arithmetical
mean.) The Normandie, 43 Fed. 160, 162, notes 4, 6, 8; The Lepanto,
21 Fed. 664; The Aurania, 29 Fed. 122, note; White, Nav. Arch.
630-637. The schooner in a minute and a half would advance about
300 feet, making a distance therefore of about 650 feet at the time
when the steamer reversed. In traversing the distance of 350 feet,
the schooner, changing a point in from 75 to 100 feet, might change
from 3 to 4 points, making a total change of 4 or 5 points for the
schooner, and 3 or 4 for the steamer. I see no such improbability in
these estimates, as to furnish any ground for discrediting the testi-
mony of the officers of the steamer. As the steamer, therefore, took
proper and timely measures to avoid the schooner, which were thwart.
ed by the latter’s improper change of course, and this was not in.
duced by any fault of the steamer (The Elizabeth Jones, 112 U. S,
‘514, § Sup. Ct. 468; The Allianca, 39 Fed. 476), and no subsequent
‘fault being iiaputable to the steamer, the libel must be dismissed,
with costs. ‘
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FOSTER v. PARAGOULD 8. E. R. CO.
{Circuit Court, E. D, Missouri, B. D. May 18, 1890.)
No. 3,923.

ReMovar, or CAuses—DI1veErsE CITIZENSHIP,

There is no right of removal under the act of March 3, 1887, unless the
record and papers show that the citizenship was diverse, both whern the
suit was begun and when the petition for removal was filed. Gibson v,
Bruce, 2 Sup. Ct. 873, 108 U. 8. 561, Railway Co. v. Shirley, 4 Sap. Ct. 472,
111 U. 8. 358, and Akers v. Akers, 6 Sup. Ct. 6489, 117 U. 8. 197, followed.

This was a suit by William Foster against the Paragonld South-
eastern Railroad Company. Plaintiff moves to remand the case to
the state court, from which it was removed.

C. P. Caldwell and H. N. Phillips, for plaintiff.
Phillips, Stewart, Cunningham & Eliot and Block & Sullivan, for
defendant.

ADAMS, District Judge. The question raised by the present mo-
tion is whether it is necessary for the record and papers in the case
to show that there was a diversity of citizenship of the parties,
within the meaning of the act relating to the removal of causes, both
at the time the petition for removal was filed in the state court and
at the time the suit was commenced in the state court, or whether
it is sufficient if such diversity existed at the time the petition for
removal was filed. The papers in the case show that the plaintiff,
at the time the motion to remove was filed in the state court, was a
citizen of the state of Missouri, and that the defendant, at the time
the motion to remove was filed, and also at the time the snit was in-
stituted, was a citizen of the state of Arkansas. It does not appear,
and cannot be ascertained from the record and papers in the case,
whether the plaintiff was, at the time of the institution of his suit, a
citizen of a different state than Arkansas.

This being a court of prescribed jurisdiction, the facts disrlosing
the same must affirmatively appear. The question therefore is: Is
the fact that the record and papers fail to discloge the requ’sit~ citi-
zenship at the time the suit was instituted in the state court fatal to
the jurisdiction of this court? The judiciary act of March 3, 1875,
employs the same phraseology with respect to diverse citizenship of
the parties in connection with the right of removal as is found in the
act of March 3, 1887, now in force. The first-mentioned act received
construction, in the particulars now under consideration, by the su-
preme court of the United States in the cases of Gihson v. Bruce,
108 U. 8. 561, 2 Sup. Ct. 873, Railway Co. v. Shirley, 111 U. 8. 358. 4
Sup. Ct. 472, and Akers v. Akers, 117 U. 8. 197, 6 Sup. Ct. 619; ani
in them it was held that a suit cannot be removed unless the requi-
gite citizenship of the parties exists, both when the suit was begun
and when the petition for removal was filed. The doctrine of these
decisions controls the court in its action on the present motion. The
motion is sustained.
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